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Preliminary remarks on the referendum result1 

This working paper was finished shortly before the second referendum on a draft constitution 

in Thai history took place on 7 August 2016. The general assumption that scholars of politics 

“analyze the referendum as an institution within the framework of representative democracy” 

(Gallagher 2014:173) did not apply to Thailand since both referendums were held when mili-

tary dictators ruled the country. The “National Council for Peace and Order” (NCPO), as the 

coup plotters called themselves, had come up, through their Constitution Drafting Committee 

(CDC), with a “‘constitution of the victor’ [called aphichon in this text, M.N.] rather than 

‘the constitution of the people’” (The Nation, 26 April 2016). Nevertheless, these people ap-

proved the draft constitution imposed upon them by a vote of 61.4 percent to 38.7 percent 

(2007: 57.8 percent to 42.2 percent). They also approved the “additional question” enabling 

the future military-appointed Senate to participate in the vote for prime minister (more on this 

below) by 58.1 to 41.9 percent.2 

1 The opinions expressed in this paper are my own and do not necessarily reflect the policy of the CPG, the Fac-

ulty of Law, or Thammasat University. This paper expands on presentations I made at SEARC, Hong Kong (19 

October 2015), and the German Embassy, Bangkok (15 February 2016). It complements my earlier SEARC 

working paper on “Some Observations on Democracy in Thailand” (Nelson 2012). I would like to express my 
heartfelt appreciation for the patience that SEARC had shown for my repeated postponement of the deadline for 

this paper, due to an unfortunate chain of illnesses that made working mostly impossible. Special thanks are due 

to Ms. Irene Chan Fung Sinn, my email contact at SEARC, for her encouraging words and good advice. Some 

elements of these preliminary remarks were already used in a special section with brief comments on the refer-

endum in the online CPG journal. My comment was entitled, “Can a referendum under military rule be demo-

cratically acceptable?” 

2 These figures are taken from the official referendum results published by the Election Commission; see ประกาศ 
(10 August 2016), and สรุปข้อมูล (19 August 2007). There were a number of details in the results that would be

worth pondering, such as the rejection of the draft in the Malay-Muslim provinces (2007: 75.7 percent in favor, 

on average, turned into only 37 percent in favor for the 2016 draft, with an unusually high percentage of invalid 

votes); the loss of 5.8 percent in the vote supporting the draft in the Democrat-dominated provinces of the South 
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Did this result mean, as one commentator optimistically assumed, that “voters want 

compromise and reconciliation for Thailand” (Thitinan 2016c)? Probably, the result should 

rather be interpreted as a challenge in the context of the political polarization that had charac-

terized Thai politics for more than a decade, because, in essence, the referendum clearly 

demonstrated that among the Thai population, there was no active majority for a democratic 

form of government. As the same commentator noted only a few days later, “The Thaksin op-

ponents are reveling, almost gloating, in what they see as vindication and triumph when an 

anti-Thaksin military regime was able to craft a pro-military charter in favour of authoritarian 

rule at the expense of democratic development” (Thitinan 2016d). From a more concrete an-

gle, it could be said, “the inevitable conclusion was that the majority of the voters simply did 

not trust the politicians” (Suthichai 2016), especially, one would have to add, those of the 

Thaksin camp, and certainly those representing the Red Shirts. What we witnessed in the ref-

erendum vote, then, was a conscious consolidation of authoritarian structures, an acceptance 

by a majority of citizens of their disempowerment, including a substantive reduction of their 

role as the genuine sovereign of the Thai political order.3 Panat Tasneeeyanond put it aptly 

when he spoke of a “system of elite rule with elections” (Prachatai, 2 March 2016), that is, 

what the same commentator mentioned above called “an implicit civil-military power-shar-

ing” model (Thitinan 2016c), or what one might label “Thai-style authoritarianism” (in con-

trast to the previously used label of “Thai-style democracy”). This is, one might assume, what 

the active part of the Thai voters in their majority wanted, and it is what the 2016 Constitu-

tion gives them. It is thus not an exaggeration to say that the referendum result represented a 

“historic defeat” (Pravit 2016) of Thai democratic political culture in general and of demo-

cratic political forces in particular. In the words of the military-appointed foreign minister 

trying to explain to foreign diplomats what had just happened in Thai politics, “People in uni-

form came to rid us of all evils in society. This is very unique [specific] to Thailand and can-

not be judged by Western standards. We believe we have to address it in our own way” 

(Wasamon 2016). 

(90.5 percent turned into 84.7 percent); and the reduction in the rate of rejection in the Northeast from 62.8 per-

cent in 2007 to only 51.3 percent in 2016. However, it cannot be the purpose of these preliminary remarks to 

discuss these developments. 

3 One might well doubt, however, that all elements of the voting behavior were “conscious” in the sense that 
voters commanded a reasonable degree of information about the constitution, which would have enabled them 

to make a rational decision about it, simply because it seemed realistic to assume that few voters had actually 

read the draft constitution, the promotional material, and the critical publications, and then selected the option 

that maximized their respective utility functions. 
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Was the result of the referendum “surprising” and “unanticipated” (Thitinan 2016c)? 

The present author did, of course, not anticipate all details of the result. However, he cer-

tainly expected that the Thai people would approve both the draft constitution as well as the 

“additional question.” He also expected that the result for the latter would be lower than for 

the former, while anticipating a lower turnout and lower numbers of approval for the draft 

charter compared to the actual result. Yet, to some political activists and observers, the out-

come of the referendum really seemed to have been “surprising” and “unanticipated.” For ex-

ample, prominent anti-military activist Sombat Boonngamanong was so stunned by the clear 

result in favor of the constitution that he wondered why it was so different from what he had 

expected. Sombat was quoted as having said, “I was astounded. … I didn’t think it would 

come into effect so I hadn’t really paid attention to it. Now, I’m seriously studying the draft” 

(Kasamakorn 2016). Sombat was certainly not alone in his flawed prediction. Nirmal Gosh 

noted that, “Most political insiders on the eve of the election, believed the draft constitution 

would be narrowly rejected” (Gosh 2016). 

Most activists and observers were probably also too stunned to turn against the refer-

endum result, which would have been an obvious option given the fact that its procedure bi-

zarrely deviated from what one would normally expect from such an exercise in direct de-

mocracy. While the first referendum in 2007, following on the coup of 2006, had neither been 

free nor fair (Nelson 2011), the military rulers making up the NCPO, and their columns of ea-

ger bureaucratic and aphichon supporters, outperformed their predecessors by a large margin. 

They systematically suppressed any possibility for anti-constitution information to reach re-

motely significant numbers of voters. At the same time, the military government used all its 

powers and administrative mechanisms to propagate the virtues of the draft constitution pre-

pared by the CDC. When a member of the formally “independent” Election Commission 

(EC) suggested that they could print a brochure outlining both the positive and the negative 

aspects of the draft, he was swiftly reprimanded. Afterwards, the EC supplied all households 

of voters with yet another booklet praising the draft constitution, while it failed to print and 

distribute the critical views produced by the New Democracy Movement, the Nitirat group of 

Thammasat University law lecturers, or the NGO iLaw. Therefore, Forbes headlining an arti-
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cle “Thailand’s Military Junta Rigs Constitutional Referendum” (Bandow 2016), or Asia Sen-

tinel (2016) calling the referendum “farcical” were quite accurate assessments of the referen-

dum procedure.4 

Nevertheless, and rather oddly, Piyaporn Wongruang, writing in The Nation newspa-

per, demanded that the “pro-democracy supporters” should demonstrate their democratic 

minds by accepting the result of a referendum that had taken place in the most undemocratic 

circumstances imposed by a military dictatorship. These “pro-democracy supporters” should 

respect “the vote in a spirit of tolerance” (Piyaporn 2016), although this tolerance had been 

entirely absent during the referendum period. Pragmatic authors not suspected of having pro-

coup leanings, of course, were not prepared to reject the result either. Thitinan Pongsudhirak, 

for example, stated that “pro-democracy” groups must heed the result, though he did also say, 

“This referendum was not free and fair” (Thitinan 2016b). His argument in favor of accepting 

the result, it seemed, rested on the (debatable) assumption that any substantial anti-draft cam-

paign would have done nothing significantly to change the outcome of the referendum. This 

was so because the 50 million “eligible voters knew enough about what the polls stood for,” 

simply because they had lived under military rule for more than two years already, and thus 

had taken in a sufficient amount of information about what was at stake. Thus, the great ma-

jority of voters who went to the polls (in contrast to the number of eligible voters), “ap-

prove[d] a military-inspired constitution that codifies longer-term military supervision of 

Thai politics” (ibid.). “Thai voters are not ignorant imbeciles lacking education who cannot 

see and speak for themselves. Thai voters may know exactly what they are doing” (ibid.). As 

a “Bangkok businesswoman told The New York Times, ‘It is better than politicians running 

the country. It’s good to have the military babysitting the government for the next five 

years’” (quoted in Hutt 2016). 

Regarding the present paper, the result of the referendum had a positive effect, if I 

may say so. After all, when I finished writing the paper, the referendum had not yet taken 

place. Therefore, it had not been clear yet whether its content would be rendered irrelevant by 

a rejection of the draft constitution mostly dealt with in this text (as it had happened under 

different conditions with the 2015 draft constitution, about which I was originally supposed 

4 When Suthichai Yoon wrote that the referendum was “held under a reasonably free and transparent system” 

(Suthichai 2016), he probably only referred to the voting procedure, and expressly not to what had happened in 

the three months that had led to the application of that “reasonably free and transparent system” on the day of 
voting. Indeed, he mentioned that, “The authorities must be blamed for the lack of an atmosphere of ‘free ex-

change of views’ leading up to the casting of ballots, and the claim that ‘the other side’ was launching a distor-

tion campaign should not have been used as a total clampdown on a free debate on a number of controversial 

provisions in the draft” (ibid.). 
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to speak at SEARC on 19 October 2015). After the Thai voters approved the 2016 draft con-

stitution, the following descriptions and analyses have only gained in significance since they 

consider constitutional issues that will have substantive effects on the post-election political 

process. 

Introduction 

When Thailand’s military conducted its latest coup on 22 May 2014,5 ostensibly to solve the 

political crisis6 that had been initiated by the People’s Democratic Reform Committee 

(PDRC)7 (Nelson 2014), they did so with the understanding that their predecessors in 2006 

had not achieved anything substantial. The coup plotters of 2014 thought that the opportuni-

ties created by the 2006 coup had been “wasted” (sia khong). These supposed opportunities 

did not only concern the final elimination of the “Thaksin regime,” but also the engineering 

of “reforms” through “a large-scale programme of change” (Baker 2016:3) that would con-

tinue even under the subsequent elected government, and that would have a lasting impact on 

the Thai political order. For this purpose, Article 35 of the Interim Constitution stipulated ten 

requirements that the members of the Constitution Drafting Committee (CDC), established by 

5 Thus, the hope that Thailand’s 2011 election, “was a landmark in restoring the prospects for electoral democ-

racy in Thailand” (Pasuk and Baker 2013:607) was a little too optimistic. 

6 In the preamble of its “Interim Constitution” of 22 July 2014, the coup group painted a dire picture of the polit-

ical problems that had developed in Thailand, and then stated, “The National Council for Peace and Order there-

fore had no choice to deal with the problems other than seizing and taking control of the State administration on 

the 22nd Day of May B.E. 2557 (2014)” (Constitution 2014:2; for the Thai-language original, see รัฐธรรมนูญแห่ง

ราชอาณาจักรไทย [ฉบับช่ัวคราว], ๒๕๕๗). It goes without saying that the coup group’s depiction of the crisis was very

one-sided, which included leaving out the military’s own role in creating that crisis. Some of the stipulations of 

the Interim Constitution contradicted the fact of military dictatorship, for example, when it stated that “Thailand 

adopts a democratic regime of government with the King as the Head of State (Article 2), when it said that, 

“Sovereign power belongs to the Thai people” (Article 3), or when it claimed that the members of the military-

appointed National Legislative Assembly “shall be representatives of the Thai people” (Article 11). In a speech 

on 29 December 2015, 94-years old former army chief Prem Tinsulanonda, the long-serving and highly influen-

tial chairman of the king’s Privy Council, echoed the Army’s extra-constitutional self-perception pointing out 
that, “Uncle Tuu [Prayuth’s nickname] has rescued the nation and brought peace to all Thais. We have taken 

action, and will continue to do so. I want to tell all of you that this opportunity is an important one. It is the op-

portunity that shows that when the nation is in crisis, when there is no reconciliation, we will always step in and 

take care of it. That is our duty” (as quoted in Khaosod English, 26 August 2015). The “justification that na-

tional security requires exceptional measures” (Dickovick and Eastwood 2013:184) is literally a textbook case 

of military regimes. Janjira Sombatpoonsiri suggested, “in order to combat the securitization strategy of the 

junta, pro-democracy activists need to develop de-securitization strategies in order to enhance the effectiveness 

of their campaigns” (Janjira 2015:85; see also Phichit’s remark in footnote 54). 

7 The full Thai name of the PDRC was คณะกรรมการประชาชนเพ่ือการเปล่ียนแปลงประเทศไทยให้เป็นประชาธิปไตยที่สมบูรณ์

อันมีพระมหากษัตร์ิย์เป็นประมุข, which translates as “The People’s Committee for the Change of Thailand into a

Complete Democracy that has the King as its Head.” 
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virtue of Article 32, had to observe in drawing up the new permanent constitution. The CDC 

had to create a kind of democracy “which is suitable for the Thai context” (no. 1), construct 

“efficient mechanisms for the prevention, examination and suppression of corruption” (no. 3), 

and prevent an administration of the country that aimed to generate political popularity that 

might “in the long run damage the national economic system and the people” (no. 7). Of spe-

cial importance for the long-lasting impact of the coup group’s policy agenda was no. 10 that 

said a mechanism had to be created that would carry the reform of various important issues 

forward to completion. Thus, from the beginning, the coup group envisaged what might be 

called a dual-track approach. On the one hand, there would eventually be an elected govern-

ment. On the other hand, however, this elected government would have limited authority in 

governing the country since it would be complemented by the said mechanism designed to 

continue the military rulers’ policy agenda after elections would have been held, and after 

they had formally handed over the reins of power. 

 In order to implement this approach, the first attempt at drawing up a new constitu-

tion, led by Borwornsak Uwanno, included “Book IV – Reform and Reconciliation,” which 

stipulated the setting up of a National Reform Strategy and Reconciliation Committee (more 

on this below), and presented a comprehensive reform policy agenda.8 Unexpectedly, how-

ever, on 6 September 2015, “Thailand’s Military Junta Rejects Draft Constitution” (Fuller 

2015) by a 135 to 105 vote of its National Reform Council (NRC), a “veto [that] leaves us all 

baffled,” as Atiya Achakulwisut (2015) put it.9 Consequently, a new CDC of 21 members un-

der the leadership of Meechai Ruchuphan was established (Meechai was the main drafter of 

the 2006 Interim Constitution, and headed the CDC that wrote the controversial 1991 Consti-

tution that led to the “Black May” events of 199210). This CDC submitted their first constitu-

tion draft for public input on 29 January 2016 (ร่างรัฐธรรมนูญแห่งราชอาณาจักรไทย 2016). In a letter 

                                                
8 For the first draft that was publicized to generate comments, there was an English translation (Constitution 

2015). For the final draft, which was sent to the National Reform Council, as far as I know, there was only the 

Thai original ร่างรัฐธรรมนูญแห่งราชอาณาจักรไทย, n.d. [2015]. All its pages were signed by Borwornsak Uwanno. 

9 There was speculation that certain articles in the constitution had caused the rejection, for example, the Reform 

Strategy Committee, especially in its function as “crisis council” (English News Thai PBS 2015), which might 

have made it difficult to pass the draft in the mandatory referendum. Thitinan Pongsudhirak, however, saw it as 
a “costly way to buy time” (Thitinan 2015) by a junta that wanted to stay in power longer than originally an-

nounced. Indeed, it was clear that almost all soldiers on the NRC had voted the draft down, while most civic 

sector members had approved it. This prompted Borwornsak to remark that it was normal for soldiers to follow 

the orders of their superiors. Moreover, he had been sad about his draft being toppled for only one day since he 

realized that “they [the military] wanted to stay [in power] longer” (Matichon Weekend, 29 February 2016, 

cover article on “เขาอยากอยู่ยาว”—they want to stay long). 

10 Parinya Thewanarumitkul, vice rector of Thammasat University, noted at the end of his comments on the 

Meechai draft that he was a student during the coup period of 1991, when Meechai was the chairperson of the 
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from the Cabinet to the CDC, signed by the influential Deputy Prime Minister Prawit 

Wongsuwan, 16 “suggestions” for changes were made. Number 14 concerned the lack of a 

separate reform section in the draft (unlike in the Borwornsak version). More importantly, 

Number 16 suggested that the constitution should stipulate a “transition period” in which it 

would not yet be fully applied.11 It would thus have been a misunderstanding to assume that 

the elections scheduled for July 2017 indicated a return to democracy. That was not the plan 

of the junta and its many civilian collaborators. Rather, the elections were merely seen as the 

beginning of what the Cabinet called a “transition period” spanning (at least) five years. Dur-

ing this time, the military rulers wanted the government to act mainly as an elected executive 

committee whose main task would be to take part in the implementation of the junta’s consti-

tutionally stipulated policy agenda (“reforms”).12 Furthermore, when the CDC was working 

on revising their draft, during the first half of March 2016, immense pressure, including a for-

mal letter from the secretary-general of the NCPO,13 was exerted on the CDC so that they 

would yield to the demand (made by Prawit, and Prime Minister Prayuth Chan-ocha) of stip-

ulating, in the transitory provisions, the existence of a Senate entirely appointed by the coup 

group (thereby following the practice of their predecessors of the National Peace Keeping 

Council [NPKC] of 1991; for details, see the section on the Senate, below). Through these 

mechanisms, the military’s direct rule of three years-plus was to be extended by at least five 

more years of indirect military rule. Number 16, mentioned above, according to Matichon 

newspaper (13 March 2016:3), “was interpreted as inheriting power” (สบืทอดอ านาจ, suebthot 

amnat), meaning that the coup group tried to extend its power beyond the next elections. Re-

garding the idea of appointed senators, the Bangkok Post, in its editorial on 14 March 2016, 

spoke of a “creeping military campaign to control post-election Thailand.” 

Against this backdrop, critical overall assessments of the first draft prepared by the 

CDC led by Meechai Ruchuphan were made, such as by Thitinan Pongsudhirak, who stated 

                                                
CDC, and that his constitution led to the “Black May” events. He therefore hoped that such events would not 

happen again (Matichon, 5 February 2016). 

11 Khao Sod, 19 February 2016, article “ครม. เสนอปรับแก้รธน. 16 ข้อ.” According to Borwornsak, this demand had 

already been made when his CDC was preparing their draft. At that time, however, it was only made verbally, 

without being accompanied by a formally issued letter (Matichon Weekend, 29 February 2016). 

12 After the final version of the constitution draft had been unveiled, the Bangkok Post’s contributing editor, 

Atiya Achakulwisut, put the situation this way, “The script is clear. For the next five to 20 years, Thailand will 
have a state-guided democracy, a system of governance where people’s representatives are kept subservient to 

the military and bureaucratic control” (Atiya 2016). 

13 This letter was based on resolutions made by a meeting of the major coup groups. It was printed in Matichon 

(15 March 2016) and Prachatai (15 March 2016). 
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that the document would initiate a period of “custodial democracy, where voters get to vote 

but their representatives will not really get to rule. Those who ultimately rule will be the une-

lected custodians of Thai democracy, who harbor a deep disregard and distrust of voter pref-

erences” (Thitinan 2016a). In the Thai-language press, we found similar views expressed by 

academics, for example, in Somchai Preechasilpakul statement that in this draft constitution 

“อภิชนเป็นใหญ่” (aphichon pen yai, or “elite-dominated constitution”) (Prachatai, 2 March 

2016). Panat Tasneeeyanond’s view was that the draft showed a “ระบบอภิชนาธปิไตยทีม่ีการ

เลือกตั้ง” (rabob aphichonathipattai thi mi kanlueaktang, or “system of elite rule with elec-

tions”) (ibid.).14 Finally, Kasit Pirom (foreign minister in the Abhisit government, and an ac-

tive supporter of the People’s Alliance for Democracy, PAD) stated, “Thailand’s reform is 

about the consolidation of the power of the modern aristocracy” (Kasit 2016).15 In short, the 

constitution drafters tried to engineer the capture of the state by the elite. These references to 

“custodians,” “elite rule,” and “modern aristocracy” indicated that, in contemporary Thai pol-

itics, including the drafting of the new constitution, phenomena that had mostly been seen as 

belonging to the country’s political past, earlier often referred to by using the label “bureau-

cratic polity” (following Riggs 1966), are still very much alive.16 This might be surprising 

given the fact that respective developments had been part of the Thai political order since the 

1970s. Regarding that period, Chai-anan Samudavanija pointed out, 

 

                                                
14 Meechai claimed he had used the teachings of the famous late Buddhist monk, Buddhadasa Bhikkhu, as a 

guideline in drafting this constitution. Buddhadasa had taught that democracy did not mean to put the people at 

the center, but it meant to emphasize the benefits of the people (Nation Weekend, 1 April 2016:12). In response, 

UDD leader Natthawut Saikuea remarked that if this was so, it meant that there was another power that thought 

and decided for the people; this reflected authoritarianism (Matichon Online, 30 March 2016). 

15 These issues seem to contradict established ideas of democratic elitism. Mark Peffley and Robert Rohrschnei-
der used this established approach to evaluate empirical evidence for democratic elitism in four respects, “(1) an 

elite consensus exists in their support for and commitment to democratic values (the consensus-pillar), (2) elites’ 

democratic attitudes are highly structured (constraint pillar), (3) elites are substantially more democratic than the 

mass public (the mass-elite pillar), and (4) act as reliable guardians of democracy, protecting democratic institu-

tions from an unsophisticated and intolerant public (the guardianship pillar)” (Peffley and Rohrschneider 

2007:66). Nevertheless, one might suspect that the Thai elite (aphichon) will find its own orientations reflected 

in this quote. 

16 In an interview with the Wall Street Journal (29 March 2016), Singapore’s prime minister, Lee Hsien Loong, 

described Thailand’s basic political problem as follows: “Thailand has a very difficult problem to solve because 

if you go purely on parliamentary democracy rules, like you would in Britain, it probably is not governable be-

cause the elite will not feel themselves part of this. And if you just work on the basis of the elite being in charge 

and chuck the parliamentary rules out of the window, you also, in this day and age, will find it very difficult to 
run a modern economy and society. So, how to find the right balance which is going to be workable in such a 

society? So you may call it ‘backsliding’, you can say it is not according to the norms which internationally pre-

vail, but they have to find a solution which works for Thailand and that is very hard.” The link is 

http://www.pmo.gov.sg/mediacentre/pm-lee-hsien-loongs-interview-wall-street-journal-wsj#four.  

http://www.pmo.gov.sg/mediacentre/pm-lee-hsien-loongs-interview-wall-street-journal-wsj#four
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It became evident in the 1970s that the Thai nation was encountering difficulties 

in devising an acceptable, modernized basis of political legitimacy, one which 

blends its heritage of centuries of hierarchical paternalism with new demands for 

greater popular participation … The tensions evident since 1973 are the result of 

a conflict between two alternative bases of legitimacy: one emanating from tradi-

tional hierarchical traditions, the other based on popular sovereignty. (Chai-anan 

1982:67) 

 

Since those days, the military and civil bureaucracy as carriers of the “traditional hierarchical 

traditions” have broadened their base by including professionals, middle-class people, and 

civic organizations (see below).17 They share two key enemies, namely “bad, incompetent, 

and corrupt politicians” (including supposedly ignorant voters, who put this kind of politi-

cians into power), and the “Thaksin regime.” The military coup of May 2014 partly aimed to 

combat both enemies. In this struggle, the new constitution was one of the aphichon’s key 

tools. This occurred in the wider context of what Chai-anan in the quote above referred to as 

competing models of legitimacy (see also Illustration 1, below). In this sense, the exiled dissi-

dent academic Pavin Chachavalpongpun reflected the mainstream among critical observers 

when he stated, “At the root of the crisis lies the denial of the traditional elites to come to 

terms with Thailand’s changing political, economic and societal landscape” (Pavin 2016). 

 

From this introduction, it should be clear that in trying to understand issues concerning the 

Thai constitution, one cannot focus on content issues alone, but rather needs some degree of 

information about the societal conditions in which Thai constitution-making occurs. Though I 

cannot hope to provide a comprehensive overview of these conditions in this short paper, at 

least an attempt should be made to point to some aspects that are useful in determining the 

status of Thai constitutions. Afterwards, I will turn to consider three content issues in the 

2015 and, especially, the 2016 drafts, namely the aphichon’s self-empowerment to make col-

                                                
17 Describing the political character of what he called the “modern aristocracy,” which came to power after the 

1932 revolution, Kasit Pirom stated, “Thailand’s political structure can be characterized as a bureaucracy with a 

military spearhead, supported by an entourage of place-seekers and hangers-on such as academics, media per-

sonalities and white-collar workers” (Kasit 2016). The reference to “bureaucracy” in this quote pointed to an-

other Thai expression, which is narrower than the term aphichonathipattai used in the text above, namely “am-

matayathipattai,” or rule by bureaucrats (the Red Shirt protests were famously directed against the “ammat”). 

For capturing this arrangement, the term “oligarchy” was reintroduced to label the Thai political system. Pasuk 

Phongpaichit and Chris Baker wrote, “The modern Thai political system is best viewed as an oligarchy which 

has never been radically threatened from below” (Pasuk and Baker 2016:20). However, the meaning of “oligar-
chy” remains unclear. While Pasuk and Baker (ibid.:16) seemed simply to use it synonymously with “elite 

(rule),” T. F. Rhoden insisted that “while Thailand is not an oligarchy, it does very much have an oligarchy” 

(Rhoden 2015:4; his italics), meaning a small group of very wealthy individuals who can use their influence to 

defend their wealth (this is similar to the usage of “Russian oligarchs”). 
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lectively binding decisions, or policies, that are divorced from the democratic process; the re-

design of the election system to the House; and the introduction of a military-appointed Sen-

ate to cover the NCPO-envisaged “transitional period” of five years. The 2016 draft was 

scheduled to be voted on in a referendum scheduled for 7 August 2016. 

 

Thailand – a case of “constitutions without constitutionalism” 

 

Evidently, neither constitutions nor constitutionalism are purely indigenous Thai social con-

structs. Rather, they were mainly developed in the USA and in Europe, and have since then 

spread worldwide, including to Thailand, both as ideas and as practice. Since they have be-

come part of the globalization process, studying constitutions and constitutionalism has be-

come an inherently comparative exercise, investigating how constitutions are adopted and op-

erate in the political and legal systems of a large number of countries. Moreover, the compar-

ative element extends to other societal subsystems as well, because the expansion of constitu-

tions, and to a much lesser degree constitutionalism, represents part of the creation of modern 

world society via the expansion of its component function systems, and its models of societal 

structuring. 

Having made a distinction between constitutions and constitutionalism in the preced-

ing paragraph, I will proceed by briefly determining these two concepts, and then place this 

into the context of world societal processes.18 Afterwards, the paper will describe three ele-

ments of Thai political culture that have been hindering the development of constitutionalism 

in this country, namely the official state ideology of “Nation, Religion, Monarchy,” the con-

tinued willingness of the civilian sector of the traditional Thai elite (aphichon), both old and 

young in terms of age, to support and work for the military when they perform a coup, and 

one long-standing element of the aphichon’s political discourse. Against this background, the 

creation of the 2015 and 2016 constitution drafts took shape as a “means of struggle” (Luh-

mann) used by the aphichon against those socio-political forces in Thailand that advocated 

democracy, or that aimed to establish an autonomous (meaning functionally differentiated) 

political system, which would be ideationally and legally anchored in constitutionalism.19 

                                                
18 Regarding Thailand, see my earlier paper that provides a broad initial overview of world society in Thailand 
(Nelson 2004). 

19 The traditional interest in civil-military relations is also based on the normative idea that political systems 

should be autonomous, meaning free of “interventions” by the military. To put it another way, the military had 

to be subjected to civilian control, without the power to act as a “veto player.” 
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Constitutionalism 

 

Starting with a fairly general observation, one might say that certain modern expressions—

such as globalization, world culture, or world society—denote the expansion of social codes, 

of social forms and their content, respective role structures and organizations, and (especially 

important to us here) decision-making programs from world-level centers to peripheral social 

formations.20 As with the other elements, decision-making programs are specific to the socie-

tal function systems in which they serve. Thus, the economy has prices, school education has 

curricula, science has theories, bio-medicine has treatment regimes, art has styles, and the le-

gal system has laws.21 All these programs work to guide the selection of actions that are cor-

rect within a given function system. The formal-legal decision-making programs of function-

ally differentiated, that is liberal-democratic, political systems are called “constitutions.” 

 They were devised to deal with the problem of sovereignty, especially when the previ-

ous center that had guaranteed the unity of the pre-modern state—the monarch—had to be re-

placed. There needed to be an absolute authority that would replace the monarch as the center 

of unity. Following Luhmann (1990), this was to be achieved by constitutions.22 There could 

be no power centers within the political system outside of the given constitutional framework 

(ibid.). Therefore, constitutional rules are supposed effectively to constrain political institu-

tions, actors, and processes (Heywood 2013:337). They can do so, because the political order 

is supported by a “commitment … to accept the legitimacy of and to be governed by, consti-

tutional rules and principles” (Stone Sweet 2014:152). Thus, “A country can be called consti-

tutionalist only if the constitution is in practice respected as the supreme law and binding reg-

ulation for state action” (Menzel 2009:30). In the words of Dieter Grimm, the well-known 

German constitutional law expert, “The regulation [of political action by the constitution, 

M.N.] is comprehensive in the sense that no extra-constitutional bearers of power and no ex-

tra-constitutional ways and means to exercise this power are recognized” (Grimm 2010:8). 

When this situation really exists in a given political order, it is called constitutionalism. 

                                                
20 From this statement, it should be clear that this author does not subscribe to the idea that the essence of glob-

alization lies in communicative interconnectedness.  

21 Some readers might recognize by now that the inspiration for this perspective is Niklas Luhmann’s systems 

theory of society. For initial information on this approach, see Luhmann (1989). The expansion of social forms 

is also reflected in the concept of “isomorphism” in John W. Meyer’s world culture school. Their initial pro-
grammatic statement in Meyer, Boli, Thomas, and Ramirez (1997) was followed by a great number of more spe-

cific publications. 

22 J. Tyler Dickovick and Jonathan Eastwood put it this way, “Historically, making government constitutional 

meant eliminating the divine right or absolute power of monarchs…” (Dickovick and Eastwood 2013:183). 
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 As with the expansion from the center to the periphery of the other function systems 

mentioned above,23 the structural and behavioral results in peripheral social formations often 

do not resemble the outcome that would be expected given the original societal model, if a 

simple transfer would be assumed. In other words, taken out of their original societal context, 

the decision-making devices often do not program actions in the way one would have ex-

pected. In performing their coup of 22 May 2014, for example, the Thai military obviously 

discarded the 2007 Constitution as a means to determine their actions. Indeed, they abrogated 

that constitution. In the center-periphery “transfer,” it seems, something important disappears. 

In Thailand, this observation is regularly made by both internal and external observers, and 

often referred to as the difference between form and content. For example, people would 

complain that the form of school-based education for children has long been adopted in Thai-

land without, however, following its original content, or its spirit, leading to an overall rather 

low-level education quality. Or it is said that, though there are university lecturers, often with 

post-graduate degrees from foreign universities, their scholarly performance overall does not 

measure up to the world level since the Thai social formation supports a different concept of 

knowledge, and thus the positions of Thai universities in the regional and world-level univer-

sity rankings remain rather low. 

Applied to constitutional law, this means that even where constitutions do exist, such 

as in Thailand, constitutionalism might very well remain a variable. While globalization has 

indeed led to the almost universal adoption of constitutions, it has not necessarily produced 

constitutionalism.24 This has led to the question whether constitutions might perhaps be “spe-

cifically European institutions that, because of their cultural dependence, cannot function 

elsewhere” (Luhmann 1990:212). We might then say that constitutions are adopted in many 

countries merely in a “symbolic” way, or that they might be “used as an instrument of a gov-

erning elite (for example, a military regime) that does not comply with the intended condi-

tions, but governs ‘unconstitutionally’ with the help of the constitution” (Luhmann 

2000:428). This statement referred specifically to Brazil, but it is mirrored in a well-known 

phrase coined for Africa— “constitutions without constitutionalism” (Okoth-Ogendo 

1993:65)—or in the book title “Constitutions in a nonconstitutional world” (Brown 2002), 

                                                
23 It should be kept in mind that political systems remain differentiated as segmentary units, that is, as nation 

states. Expansion here does not mean the development of one single world-wide constitutional order, but rather 
the varied local adoption of a global model. 

24  In a general theoretical sense, this is the difference between isomorphism and homogenization. Luhmann 

noted, “The more one looks at details, the more obvious the deviations become from what the theory of func-

tional differentiation would lead one to expect” (Luhmann 1997:806f.). 
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which refers to the Arab world. Regarding Thailand, Fred Riggs stated many decades ago, 

“Clearly these constitutional documents cannot be taken seriously as binding statements of 

the rules of the political game, as expressions of fundamental law … Constitutionalism was 

not designed so much to constrain the rulers as to facilitate their rule” (Riggs 1966:152f.). 

 This set of issues is considered in a book published in 2014, entitled Constitutionalism 

in Asia in the Early Twenty-First Century. The editor, Albert Chen, wants to go beyond the 

phrase “constitutions without constitutionalism” in assessing the current situation in Asia. 

Partly based on a reconsideration of earlier ideal-versus-reality classifications by Karl Loe-

wenstein (1957) and Giovanni Sartori (1962), Chen develops his own version, distinguishing 

between “genuine constitutionalism,” “communist/socialist constitutionalism,” and “hybrid 

constitutionalism.” The latter, following usual practice in the democratization literature, is 

said to be, “practiced in states in which both elements of liberal constitutionalism and author-

itarian elements that subvert or are inconsistent with such constitutionalism exist” (Chen 

2014:14). Thailand is said to be a country displaying “hybrid constitutionalism.”25 

 

Political culture I: Thailand’s “dual polity” and “Nation, Religion, Monarchy”26 

 

Of course, this categorization by Chen could not come as a surprise for scholars of Thai poli-

tics. There even is a special expression applied to the Thai situation, namely “Thai-style de-

mocracy”,27 which denotes the existence of both authoritarian and democratic elements in the 

                                                
25 This connects to Nidhi Eoseewong’s well-known article on the “Thai cultural constitution,” in which he con-

trasted the written constitution as a means formally to structure Thailand’s political system with the country’s 

“true constitution” that structured Thai politics informally. The latter found its expression not in any written 

document, but in the factually existing power relationships, which were based not on a drafting process by any 

committee, but on political power struggles that had proceeded over a long time (Nidhi 2003; Thai-language 

version นิธิ เอียวศรีวงศ์ 2538 [1995]). German readers might be reminded of what Ferdinand Lassalle, one of the 

founding fathers of the German Social Democrat Party, said in 1862, namely that “the written constitution, the 

mere piece of paper, must fall victim to the true constitution, the really existing power relations in the country,” 

meaning that, “The true constitution of a country exists only in the real factual power relations that exist in that 

country.” Relating to Thailand’s authoritarian constitution-making of the years 2015 and 2016, one could say, 

“Originally, constitutional issues are not questions of law, they are questions of power” (Lassalle 1907:31, 36). 

26 Note that the Thai words used in this context, กษัตริย์ or พระมหากษัตริย์, normally translate as “king” or “mon-

arch.” However, both “Nation, Religion, Monarchy” and “Nation, Religion, King” are in use. The Army’s sign-

boards in front of their barracks read, “For Country, Religions, Monarchy and People.”  

27 For an overview, see Hewison and Kengkij (2010). Thongchai (2015, 2016) emphasized a key aspect of this 

political system by calling it “Royal(ist) Democracy,” which assumed “the dominance of the monarchy in poli-

tics” (Thongchai 2016:7). The monarchy as understood by Thongchai is not the monarch. Rather, it is a privi-
leged political interest group with the monarch as its central and indispensable element (ibid:2). In this context, 

Thongchai referred to the idea of a “network monarchy,” as proposed by McCargo (2005). On the occasion of 

the 2006 coup, “Thai-style democracy” was defended by some academics, for example, Pattana (2006) and Su-

rin (2007). 
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overall political order. Kobkua Suwannathat-Pian went as far as saying that, “The Thai mind-

set reveals a strong preference for more tangible but extra-constitutional sources of power,” 

such as the military and the monarchy (Kobkua 2003:29).28 Andrew Harding and Peter Ley-

land noted, “There are not three branches of the State (Executive, Legislature and Judiciary) 

but five, if we regard both the monarchy and the military as having powers of their own … 

extra-constitutional power” (Harding and Leyland 2011:30). One possible consequence of 

having such extra-constitutional powers was expressed by Federico Ferrara, who stated, 

“Much like Chatichai Chunhavan 15 years earlier, Thaksin Shinawatra’s undoing was the 

zeal with which he had gone about breaking down the extra-constitutional limitations placed 

on his authority to govern the country” (Ferrara 2015:232). Björn Dressel saw this kind of in-

stability of Thai politics as caused by a conflict between two fundamentally different “notions 

of legitimacy,” namely those derived from the monarchy, as expressed in the traditional offi-

cial state ideology of “Nation, Religion, Monarchy” on the one hand, and claims to popular 

sovereignty and constitutionalism on the other hand (Dressel 2010). Similarly, the present au-

thor argued that Thailand did not have a unified political order, but a “dual polity,” in which 

two ideal-typical models competed. One was centered on the old power elite (aphichon), the 

other on the people (prachachon). While the highest value of the old power elite was “Na-

tion, Religion, Monarchy,” the highest value of the people-centered model was the constitu-

tion (Nelson 2012; see Illustration 1, below).  

Almost reflecting the two main columns shown in Illustration 1, Paul Chambers spoke 

of the “monarchy-led parallel state” that figured the military as the self-appointed “protector” 

(Chambers 2013:67). Following Briscoe (2008), Chambers pointed out that, “a parallel state 

is organically connected to the formal state and can exude formal political authority, but also 

informally possesses its own institutional interests outside those of civilian leaders” (Cham-

bers 2015:13).29 Moreover, “a parallel state can be particularly influential where it possesses 

a close identity with state formation and national identity – thus boosting its legitimacy across 

society” (ibid.). The latest addition to this kind of perspective was presented by Eugénie Mé-

rieau (2016). She argued that the Thai political order comprised a “regular state” (presumably 

                                                
28 Thitinan Pongsudhirak later seemed to echo Kobkuas’s statement, when he spoke of the referendum voters’ 
“preference for compromise in a hybrid Thai way” (Thitinan 2016b). 

29 At one point, Prayuth seemed to have an important insight in this respect, when he stated, “Can you set up a 

state within a state? No – it’s wrong” (Kampanart, Angsuma, and Pratch 2016). However, this insight was not 

directed at himself and his military clique. 
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the institutional order as prescribed in the constitution), and a “deep state,” which corre-

sponds to what others would call the traditional powers, the old elite, or the establishment 

(more recently: “oligarchy”), or what is mostly called “aphichon” in this paper. Similar to the 

other texts, Mérieau also assumed that the actors in the “deep state” were in a struggle for po-

litical dominance with the newly-democratizing elements of the political order (ibid.). 

             

    Illustration 1: Thailand’s “dual polity.” Ideal types of the                              

  competing models of the Thai political order 

 

 

Thus, it seems that the military (and the civil bureaucracy) and the monarchy are the main in-

stitutional carriers of anti-constitutionalism in Thailand. Yet, they do not merely act as pure 

power elites (as opposed to functional elites). Rather, they have their very own ideological 

support structure that competes with the constitution in representing the highest, or unifying, 

value of the political order. As Chris Baker recently put it, “The three pillars of the old estab-

lishment—monarchy, military and bureaucracy [the “key components” in the left column, 

“bureaucracy” here including the military, M.N.]—remain strong and have developed expla-

nations of their own legitimacy which challenge the democratic principle” (Baker 2016:2). 

This ideological support structure is also actively reproduced throughout the state apparatus, 

and it is widely propagated (one is tempted to use the stronger expression “indoctrination”) in 

schools etc., in order to shape the minds of the Thai people into that of obedient and conform-

ist subjects, thereby trying to counter the constitutional model of equal and independent-

minded citizens.30 This ideology is the trinity of “Nation, Religion, and Monarchy” (chart, 

                                                
30 Thongchai Winichakul recently noted that “‘Thai-style democracy’ is not so much a participatory political 

system of equal citizens as a benevolent rule by a moral authority for the benefit of ordinary people in a hierar-

chical society” (Thongchai 2016:16; see also the statement by Meechai Ruchuphan in footnote 14, above). 
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satsana, phramahakasat).31 Most basically, Thais are reminded of it every time they see their 

national flag, which is many times every day, since the red stripes represent the “Nation,”, the 

white stripes symbolize the purity of “Religion,” and the big blue stripe in the center stands 

for the “Monarchy.” In the state apparatus, a cultural arrangement symbolizing “Nation, Reli-

gion, Monarchy,” as seen in Illustration 2 on the next page, is found in meeting rooms and of-

fices (in Illustration 2, the national flag should have been on the left-hand side of the arrange-

ment).32 

Until today, many Thai state officials, especially those in leading positions at all ad-

ministrative levels, do not legitimize their actions with reference to the constitution—which 

would be the case if constitutionalism prevailed—but by placing themselves into the context 

of “Nation, Religion, and Monarchy” (NRM).33 Leading Thai state officials fundamentally 

                                                
31 Following Murashima (1988), all three elements are closely linked together and depend on each other. With-

out Buddhism-inspired morality, people in the chat (the nation understood as the sum of all people) cannot live 

together; the nation would be destroyed. Without national stability, stemming from the unity of the members of 

the chat, Buddhism could not survive either. And without the chat, the monarchy could not exist to exercise the 

sovereign power of the people in the chat, leading them to prosperity and happiness. Therefore, people who 

harm the king must be treated as enemies of the nation (chat), that is, the people. One might add that “Nation, 

Religion, and Monarchy” are usually called “the three pillars” of the Thai nation. These pillars support the eter-

nal existence of the Thai kingdom and nation. In turn, these three pillars rest on a solid foundation, namely the 

state apparatus. Thus, in this ideology, the state apparatus, and in particular the Army, assigns itself the position 
as the key protector of NRM, and thus the Thai nation as a whole. It is difficult to fit independent citizens, de-

mocracy, and constitutionalism into this political worldview, which is at odds with statements such as, “consti-

tutions provide the basis for political unity, defining who and what the state is” (Dickovick and Eastwood 

2013:175). 

32 This is called โตะ๊หมู่บูชา (to mu bucha). When Prayuth Chan-ocha, the leader of the 2014 coup, and subse-

quently prime minister, still occupied the position of Army chief, he issued a detailed order about the standards 

Army units had to follow in setting up these arrangements (see Army Order, dated 6 January 2014).  

33 When coup leader Prayuth led members of his junta to wish Prem Tinsulanonda a happy 95th birthday, he 

“thanked him for his ‘contributions’ to the country. ‘You are most loyal to the nation, the religion, and the King, 

which earns you respect and admiration, and you have become a role model for us’” (Khaosod English, 26 Au-

gust 2015). And when Borwornsak Uwanno, the chairperson of the first Constitution Drafting Committee ap-

pointed by the junta, tried to convince the members of the National Reform Assembly that they should approve 

his draft constitution, he suggested that they should overlook smaller points of disagreement, as long as they 

“accept that this draft constitution has good intentions towards the Nation, Religion, the Monarchy, and the ma-
jority of the people” (Krungthep Thurakit Online, 25 August 2015). Finally, when a spokesperson of Borworn-

sak’s CDC, Pakorn Priyakon, set about to explain some basics of their “reform constitution,” he pointed out that, 

in drafting the constitution, all members were “neutral, without prejudice, and with loyalty to Nation, Religion, 

and Monarchy” (จุลสาร 2015:5). Obviously, references to NRM cannot explain all actions or thinking that occur 

in the Thai civil service, especially at the level of every-day administrative behavior within organizations, in in-

ter-organizational relationships, and in interactions with the people. In addition, one might ask whether global 

models of public administration, management, and service delivery impact on the “traditional” Thai administra-

tive worldview, including the legitimizing function of NRM. 
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Illustration 2: “Nation, Religion, Monarchy” in the Thai state apparatus (the picture on the 

top was taken in a school), and performed in the public sphere, but organized by state primary 

and secondary schools (both pictures were taken in 2007 in Chachoengsao province). 

 

 

do not see themselves as part of the citizenry, and thus as serving fellow citizens that are the 

collective sovereign of the political order. Rather, they consider themselves servants of the 

integrity of NRM since this represents the means of eternal national survival. Thus, many of-

ficial functions in the bureaucracy start by paying respect to NRM by using the arrangement 

shown in Illustration 2, as a way to reconfirm that the respective event occurs within the offi-

cially sanctioned ideological framework. 

 

After General Prayuth had toppled the democratically elected Yingluck government, he is-

sued his (in)famous “12 core values,” to be recited every morning in front of all schools as 

part of the daily morning flag roll call. Illustration 3 shows a banner that was placed in front 

of a primary school in Tha Sala town, Nakorn Si Thammarat province. The design of the ban-

ner seems to indicate that the monarchy is at the center of “Nation, Religion, Monarchy,” 
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while nation and religion seem to be of secondary importance. Characteristically, “Love for 

Nation, Religion, Monarchy” was the first “core value” that Prayuth wanted to instill in the 

students. 

 

          

Illustration 3: Propagation of “Nation, Religion, Monarchy”  

after the military coup of 22 May 2014. Note that “Nation” and “Religion” seem to be much 

less important than “Monarchy” (banner placed in front of a primary school in Tha Sala town, 

Nakorn Si Thammarat province). 

 

 

This is not surprising since Thai constitutions from 1974 (Article 54) onwards stipulate that 

the Thai people’s first duty is “to uphold the Nation, Religion, and Monarchy and the demo-

cratic system of government under this constitution.”34 The 1991 Constitution added, “with 

the King as head under this constitution.”35 Both the Borwornsak draft of 2015 and the Mee-

chai draft of 2016 continued this usage. The first draft of the CDC led by Borwornsak stated 

in Article 27, “A citizen shall have the following duties: (1) to uphold the nation, religions, 

the King and the democratic regime of government with the King as Head of State under this 

Constitution.36 The final (Thai-language) version, now in Article 28, replaced “A citizen” 

with “The Thai people.” The final Meechai draft of 29 March 2016 stated in Article 50, “A 

                                                
34 Quoted from the Thai-language version of the 1974 Constitution (รัฐธรรมนูญแห่งราชอาณาจักรไทย พุทธศักราช 

๒๕๑๗). 

35Article 49, as quoted from the Thai-language version of the 1991 Constitution (รัฐธรรมนูญแห่งราชอาณาจักรไทย 

พุทธศักราช ๒๕๓๔). 

36 Quoted from the English translation (Constitution, 17 April 2015). This translation seemed to follow the 

Army’s adapted pluralization as “religions” (see footnote 26, above).  
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person shall have the following duties: (1) to uphold the Nation, religions, the King, and the 

democratic system of government with the King as Head of the State.”37 

Previously, for example in the 1968 Constitution, the people’s first duty was to “pro-

tect the country” (Article 45), and then to “uphold the democratic system of government with 

the king as head under this constitution” (Article 47).38 There was no reference to NRM. And 

this probably is how it should be. After all, NRM was created in its present form during the 

reign of an absolute monarch, King Vajiravudh, in “an effort to shore up a shaky monarchy” 

(Murashima 1988:96). After the revolution of 1932, it was turned into a legitimizing ideolog-

ical tool of the state apparatus, used both for the creation of the military and civil bureau-

cracy’s own identity, and for demanding obedience from the population. Thus the question of 

why independent and equal citizens should have the duty to defend this partisan ideological 

tool of the aphichon, and not only the democratic system and its legal foundation, the (demo-

cratic) constitution? 

In essence, this situation reflects the contradictory nature of Thailand’s “dual polity,” 

as depicted in Illustration 1, above. While the first part of the stipulation, concerning the de-

fense of NRM, postulates the sovereignty of the state apparatus, the second, concerning the 

defense of democracy and constitution, derives from the idea that the sovereign of the demo-

cratic political order is the people. Therefore, this stipulation about the people’s duty also 

contradicts the usual constitutional statement in previous and current constitutions (in Article 

3) that the sovereignty belongs to the Thai people. Yet, regarding both democracy and sover-

eignty, the Thai people, in fact, have no constitutive relationship to these elements since it is 

the king, who “heads” democracy, and it is also the king who “exercises” the people’s sover-

eignty. All this became even more odd when, as mentioned above, in the first draft produced 

by the Borwornsak CDC in 2015, the expression “people” was replaced by the term “citizen,” 

                                                
37 Quoted according to an unofficial English translation (Draft Constitution 2016). Again, one might wonder 

about the pluralized form of “religion.” McCargo (2015:343) noted that this change from singular to plural 

started in early 2013, “on the orders of General Prayut, supposedly as part of Thailand’s efforts to rebrand itself 

internationally in preparation for the creation of the ASEAN Economic Community.” It “apparently reflected an 

attempt to present a more liberal and tolerant image to the wider world, deflecting potential foreign criticism 

that Thailand was a de facto Buddhist state” (ibid.). Yet, one should mention in this context that there had been a 

standard phrase in Thai constitutions saying, in the section on the king, “The King is a Buddhist and upholder of 

religions” (Article 7 in Draft Constitution 2016). Furthermore, the king should probably be referred to merely as 

“head,” not as “Head of State” (which is not in the respective Thai text that simply uses the word ประมุข, or 

“head”). The use of “Head of State” importantly confuses the form of government with the form of the state, and 

it is already implicitly covered by Article 1, which has long been put as, “Thailand is one and indivisible King-

dom.”  

38 Quoted from the Thai-language version of the 1968 Constitution (รัฐธรรมนูญแห่งราชอาณาจักรไทย พุทธศักราช 

๒๕๑๑). 
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suggesting a reference to the right-hand part of the “dual polity” shown above (though I sus-

pect that this version of the “citizen” was still stuck in the paternalist worldview of the col-

umn on the left). However, as self-conscious citizens, the Thai people, in fact, could only re-

ject the idea of having to defend a pre- and undemocratic ideological construct imposed upon 

them by their actual subordinates in the state apparatus. In other words, the aphichon, by re-

producing this duty of the people in various constitutions, including the versions of 2015 and 

2016, tried to defend their ideological hegemony over the rival political model, which empha-

sized constitutionalism and democracy.  

In the aphichon’s sector of Thai political culture, constitutionalism and democracy 

have no systematic space. Rather, they are seen as rivals against whom the aphichon must 

struggle for defending their positions of power. This is a decades-old issue. Chai-anan 

Samudavanija once observed that constitutionalism and democracy, given their internal 

logics, would have allowed non-bureaucratic social forces gradually to “capture state power” 

(Chai-anan 1993:67). The “bureaucratic and military elites … [thus had] to escape being en-

compassed by social forces” (ibid.:60). In order to achieve this, “bureaucratic power elites 

created a state identity which was elevated above the political values inherent in constitution-

alism” (ibid.:68). Eventually, “With the advent of communist and socialist ideas and parties, 

the identity of the Thai state became a staunchly anti-communist ideology with emphasis on 

the triad Nation, Religion, and King” (ibid.:73). Yet, constitutionalism and democracy as nor-

mative ideas did not disappear. Rather, over the years, they increased their political appeal, 

not the least based on economic and societal changes. This has led to a contest between the 

two competing normative models that is nicely expressed in two statements on the situation 

made by Thai academics. First, Prudhisan Jumbala noted that “‘paternalism’, Nation, Reli-

gion, Monarchy (Chat, Sasana, Phramahakasat) on the one hand and ‘Constitution’ and ‘De-

mocracy’ on the other jostle for positions as the legitimizing symbol” (Prudhisan 1992:23). 

More than a decade later, Gothom Ariya stated that, “In Thailand, the traditional rallying 

motto is ‘Nation, Religion, King’ and the emerging one is ‘Constitution and Democracy’. The 

success of Thai monarchy is maybe to show that the two can coexist. They may not be after 

all that contradictory” (Gothom [2004]:14).39 Twenty-four and 12 years, respectively, later, 

during a long period of direct and indirect military authoritarianism that started with the coup 

                                                
39 From these few remarks, it should be clear that NRM here is not seen as merely being a “mantra” or a “slo-

gan,” as in McCargo (2015:337, 343). 



21 

 

on 22 May 2014, the “jostling” still persisted, and the “emerging” nature of constitutionalism 

and democracy was still very much in evidence. 

 

Political culture II: Civilian support for the military coup 

 

When we look at a military coup such as the one that abolished Thailand’s 2007 Constitution 

(that was itself a product of the earlier coup in September 2006), we could, of course, assume 

that the military constituted a force that was largely separate from society, and relied mainly 

on its weapons, the power hunger of its leading personnel, and its esprit de corps in order to 

impose its will on a society opposed to this usurpation of power. However, when a military 

embarks on a course of “authoritarian constitution-making” by pursuing broader goals re-

garding, as Negretto (2014:1) states for South American authoritarian regimes, “broad trans-

formations in the political, social, and economic order,” and therefore aims to write a consti-

tution to “preserve their reforms and protect their personal and corporate interests after leav-

ing power” (ibid.), then they “must be able to mobilize popular and partisan support for the 

authoritarian regime” (ibid.). As we have seen in the Thai case, after the coup, the military 

was not separate from society, but—with the help of the civil bureaucracy—reached deep 

down in society, and was thus able continually to access the minds of people even in remote 

villages with the official ideology as promoted by the state apparatus. As a result, there was a 

thick layer of political culture in Thailand that supported that ideology, of which military 

coups were a necessary component. The mass protests of the People’s Alliance for Democ-

racy (PAD) (which led to the military coup in September 2006) and the People’s Democratic 

Reform Committee (PDRC) (which led to the military coup in May 2014) were the most re-

cent and significant manifestations of this situation. The extremist PDRC protests, in particu-

lar, were a manifest rejection of the idea of constitutionalism, namely that all political actors 

in the polity support, and are committed to, the constitution as limiting and programming 

framework for their actions (Nelson 2014).40 This meant that, during the aborted elections of 

                                                
40 Being a German, the concept of “wehrhafte/streitbare Demokratie” is familiar to me, meaning that a constitu-

tional-democratic order must have mechanisms to defend itself against its enemies aiming to destroy it. In the 

English-language literature, this is often called “militant democracy,” and means “the use of legal restrictions on 

political expression and participation to curb extremist actors in democratic regimes” (Capoccia 2013:207). In 

fact, the Thai constitution of 2007 included such a restriction in the form of Article 68, which said in its first 

paragraph, “No person shall exercise the rights and liberties prescribed in the Constitution to overthrow the 
democratic regime of government with the King as Head of State under this Constitution or to acquire the power 

to rule the country by any means which is not in accordance with the modes provided in this Constitution” (Con-

stitution of the Kingdom of Thailand, B.E. 2550 [2007]. Without going into detail here, it was the Constitutional 

Court that was empowered to make the final decision to prevent extremist political actors from overthrowing 
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2014, citizens who tried to rely on their constitutional rights had no chance against people 

whose actions occurred in the context of NRM (and the more practical political intentions of 

the instigators), as shown in Illustration 4. 

       

 

      Illustration 4: “Nation, Religion, Monarchy” confront “constitutionalism,” or “(royalist) 

nationalism” versus “citizenship.” The picture on the left shows people blocking a venue for 

the 2014 elections in the name of royalist nationalism, while the picture on the right shows 

people demanding to exercise their rights to vote in the same election.  

 

Constitutionally contextualized citizens’ ID cards, as shown on the right-hand side of the il-

lustration, were no match for NRM, as symbolized by the national flag on the left-hand side, 

and as also indicated by the two T-shirts stating “For nation and throne” (above) and “People 

of the king” (below) in the middle.41 In other words, the people shown on the left and in the 

middle thought that their particular view of national needs, and especially their support for 

                                                
democracy or trying to acquire ruling power by non-constitutional means. Although numerous complaints were 

brought before the court about the extremist PDRC’s obvious attempt to overthrow the democratic system and 

to acquire power by unconstitutional means, the Constitutional Court nevertheless rejected them all, and even 

went as far as qualifying the PDRC’s actions as constitutionally legitimate expressions of their right to protest. 

Thus, a stipulation on “militant democracy,” designed to defend the constitutional order against an extremist en-

emy was undermined, purely in favor of the aphichon’s political interests, by precisely that constitutional body 

that had been tasked with upholding the integrity of the democratic-constitutional order. As Jan-Werner Müller 

noted, “it is a question of political will, rather than pre-existing [constitutional] provisions for self-defence” 

whether a “democracy might engage in vigorous acts of self-defence” (Müller 2012:1266). Moreover, and 
equally applicable to Thailand in 2013/2014, “such provisions—no matter how deeply entrenched constitution-

ally—cannot save a democracy which lacks a sufficient number of citizens with firmly democratic convictions” 

(ibid.). 

41 A t-shirt with a constitutionalist text could have read, “I am a fellow citizen.” 



23 

 

the monarchy as part of NRM, somehow ranked way higher than what the constitution stipu-

lated in terms of equal citizens’ rights. From their perspective, when the extra-constitutional 

ideology of “the nation” and “the monarchy” as parts of NRM takes precedence, “constitu-

tionalism” and “democracy” must wait, and one is even entitled to deprive fellow citizens of 

their fundamental constitutional rights. Locating one’s own actions in the context of NRM, to 

put it another way, outmaneuvered any reference to equal citizenship based on the constitu-

tion.42 This is yet another manifestation of the contest between the two basic models of the 

Thai “dual polity,” and their respective socio-political forces. 

All this mainly concerns the ideological level, and a certain willingness to go along 

when the military abrogates the constitution. In this sense, NRM increases the compliance 

with a coup when it is justified in this context, and this is why the king’s approval of a coup 

is so important. If people are loyal to the monarchy, and if the king approves the coup, then 

this loyalty is expressed by accepting the coup. While a coup is certainly illegitimate from the 

perspective of constitutionalism, it becomes legitimate from the perspective of NRM. In other 

words, in the “dual polity” of Thailand, the ideology of NRM stands for a political culture 

that works against the “achievement of constitutionalism” (Grimm 2010). Unless NRM is 

transformed from a fundamental perspective concerning the overall normative ordering of the 

political system into merely a partisan perspective amongst others that compete against each 

other within a common democratic-constitutional framework, conflicts and tensions will per-

sist. Obviously, this assumes that democratization in Thailand has proceeded too far for the 

majority of the people being willing to return to a political system dominated by NRM. 

However, beyond compliance, coup makers also need people who do the work, for 

example, sit in the National Legislative Assembly, the National Reform Council, in the Cabi-

net, and on the Constitution Drafting Committee. As Chris Baker recently put it, “While the 

army authored the coup, the professional and official elite played a prominent role in engi-

neering the coup and shaping political reform” (Baker 2016:abstract).43 It was perhaps sur-

prising to see that there was no dearth at all filling all those positions with highly qualified 

people of good social status. To the contrary, those positions were much thought after, and 

                                                
42 In a recent paper, Thongchai Winichakul put this situation as follows: “Thai nationhood is not an imagined 

community of non-hierarchical citizenry—the kind of nation suggested by Benedict Anderson. Rather, it is the 
defined space of the subjects of the Thai monarchy in a hierarchical society. It is the king’s nation (Sturm 

2006)” (Thongchai 2016:15). This view is also reflected in Illustration 1, in the left-hand column of the “dual 

polity.” 

43 Veerayooth (2016) partly deals with this issue. 
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thus included heavy lobbying. This was contrary to what one would have expected from peo-

ple with a firm foundation in a political culture characterized by constitutionalism and de-

mocracy. Such people would hardly have been willing to compromise their ideals and princi-

ples by voluntarily and eagerly serving as the tools of military dictators. This would have ex-

posed them to strong criticism by their peers and the mass media, and it would have seriously 

damaged their social reputation, because (perhaps opportunistically) serving dictators on the 

basis of their fellow citizens’ suppression by the military would have been seen as the pinna-

cle of political immorality. This was also contrary to what happened in Thailand. People who 

willingly assisted the military in achieving the ends of its coup (often cloaked in claims of 

“helping the nation”) substantially gained in social status in aphichon circles; their assistance 

was “laden with material and moral prestige,” as Veerayooth (2016:3) put it. Helping military 

dictators would not result in being socially sanctioned after they had left their positions. Ra-

ther, it would result in the enduring increase of social standing, and in the expansion of ca-

reer-enhancing patronage networks with other members of the aphichon working in im-

portant positions.44 

In short, seeing themselves as assistants to military dictators was entirely foreign to a 

strong stratum of people in Thailand who perceived themselves as “true navigators” (Plato), 

comprising technocrats, professionals, academics, and members of non-governmental organi-

zations, who thought that they had the most sophisticated knowledge in all policy areas (be-

sides being incorruptible, and committed only to the “nation,” not to any personal benefits), 

and were thus entitled to determine the direction of the country. This stratum of people felt 

that they were nastily denied the opportunity to serve and develop the nation by the corrupt 

and incompetent politicians, who were brought to power in elections by ignorant and stupid 

voters,45 who had been deceived by “fake democracy.” Therefore, people working for the 

coup plotters while their supposedly fellow citizens suffered suppression by the military were 

nevertheless immensely proud of what they believed was a great service, even a sacrifice, for 

their nation (see Illustration 5). In a sense, this group had a similar outlook as soldiers and 

civil servants in that its members viewed, “political parties and politicians …as a disturbing 

                                                
44 On the importance of building elite patronage networks, see Nualnoi and Parkpume (2016). 

45 When I did field research in Chachoengsao province in 1991, Siam Rath (15 July 1991) newspaper accurately 

stated, “The officials’ consciousness is that they are above the citizens.” And the deputy governor of the prov-

ince told me in English that the villagers had “empty brains.” In a recent article, Funahashi reports on the atti-
tudes of health officials, calling people “idiots” and “buffaloes,” who followed superstitious practices as expres-

sions of “primitive country beliefs,” complaining that “we try to educate the masses, but they don’t listen!” Vot-

ing for the Shinawatra parties, then, was an expression of the people’s overall lack of “mental immunity” (Fu-

nahashi 2016:1f.). 
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element in the traditional scheme of things. They do not fit the ordered hierarchy of rank and 

status” (Girling 1981:157f.). 

 

                      

                      

 

Illustration 5: Members of the Borwornsak-led CDC give the “thumbs-up” to their drafting 

work as well as to themselves. In the lower picture, members of the Meechai-led CDC also 

give their “thumbs-up” (both pictures circulated on Facebook). 

 

However, the “true navigators’”, or aphichon, were not necessarily against democratic struc-

tures per se. But they certainly strongly disliked the ways these democratic structures oper-

ated in Thailand.46 Thus, they wanted to force political parties and politicians to adopt out-

looks and practices that were as close as possible to that of the technocrats (in Thai, they are 

                                                
46 There surely was much to criticize about these operations. For a few brief remarks on politician-related prob-

lems of legislative development in Thailand, see Nelson (2011). William Case remarked that elected politicians 

had been “distorting parliament’s functioning and cabinet-level decision-making” (Case 2007:630), which had 

prevented the democratic political system from delivering “the full cornucopia of anticipated political and socio-

economic benefits” (ibid.:623). Similarly, Daniel Unger and Patcharee Siroros argued that weaknesses in politi-

cal party-societal group linkages and the lack of “alternative encompassing or brokering institutions in civil so-

ciety” led to a “tendency for political democracy to fail to deliver on its policy potential in Thailand” (Unger and 

Patcharee 2011:206). When the same authors state, “The policy performance of many newer democracies has 
been disappointing” (ibid.), Thailand is most certainly included. One could doubt, however, whether the 

aphichon’s self-serving idea of an authoritarian “elite rule with elections,” which included a fundamental under-

mining of the people’s sovereignty, held any better prospects for the future of the people and their country. Phi-

chit (2014) suggested that democratic forces had to enter into a patient and serious “discursive struggle” with the 
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also categorized as khon dee, or “good people,” in contrast to the “bad people,” meaning poli-

ticians). Until the step from “fake democracy” to “real democracy” (which is a key difference 

from their point of view) had not been achieved, members of this aphichon stratum felt justi-

fied in taking active roles in governing the country, and in designing new “rules of the game,” 

even if this meant to serve military dictators. In fact, the civilian sector of the aphichon was 

grateful to their military branch for giving them the opportunity to pursue their policy goals.47 

Under the condition of what they saw as “fake democracy,” the aphichon could not 

accept that they had to subject their policy agenda to the competition with other such agendas 

in elections, if they wanted to have a chance to implement it. Since they had suffered repeated 

election failures of their own political party outfit, the Democrats, and since they deemed 

themselves to be in possession of the absolute truth about what the country and its people 

needed, aggravated by the fact that they saw voters in elections as being corrupted by vote 

buying (because, otherwise, these voters would certainly have cast their ballots for the 

aphichon/Democrat policy platform), they kept thinking that their policy agenda had to a cer-

tain extent to be independent of the voters’ whims in elections, and thus independent of the 

democratic process. That is, they liked to insist on a political space for the adoption and im-

plementation of their policy agenda that remained largely unaffected by democratic structures 

and rules (that were often denounced as “parliamentary dictatorships”48).  

                                                
aphichon by pointing out that the real “reform of the country” concerned the development of the Thai parlia-

mentary system in the context of liberal democracy. 

47 In 1993, Anek Laothamatas published an article on the role of the middle class (now seen as belonging to the 

civilian sector of the aphichon) in Thai politics. At one point, he stated, “To be a force for democratic consolida-

tion, in addition to a force against military domination, the middle class must part company with prospective 

coup-makers for good. That is tantamount to having them abandon the long-held idea of using a coup attempt as 

a means to counter democratic excesses or imperfections. Connected to that, they need a new political outlook 

which entails a more patient and practical approach to democratization” (Anek 1993:119). Two decades later, 

Anek enthusiastically joined the coup makers of 2014 as a member of the National Reform Assembly, and the 

Constitution Drafting Committee, together with scores of other middle-class professional aphichon, all eager to 
help the junta in countering “democratic excesses and imperfections.” One can speculate that, when Anek made 

his statement, the main concern of what was then called “middle class” with the politicians were incompetence 

and corruption. After the election of 2001, this concern was soon overtaken by the struggle against what mem-

bers of the aphichon called the “Thaksin regime.” And after the 2006 coup had given birth to the Red Shirt 

movement, its subsequent development (driven by the Democrat Party’s trickery non-electoral take-over of the 

government from Thaksin’s Phalang Prachachon Party), especially the events in 2009 and 2010, substantively 

added to the rise of a threat perception that pushed the civilian section of the aphichon increasingly towards the 

military as the bulwark for the defense of their model of the Thai political order. I am not sure whether it adds 

much to speak of an “ironic reversal of political stance and role of the established urban middle class, who have 

turned from the erstwhile vanguard democratizers of the previous power shift into latter-day anti-democratizers 

of the current one, with the globally dominant ideology of liberal democracy being torn asunder as a result” (Ka-

sian 2016:219). 

48 This polemical devaluation of parliamentary government also overlooked that Thailand was a unitary state. 

Typically, in such states, “the number of actors whose consent is needed to enable a policy to pass … is lower 

than in federal states, which is likely to increase the speed of policy-making as well as the ‘radicalism’ of the 

measures proposed” (Knill and Tosun 2012:47).  
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Illustration 6: This political cartoon about the Meechai constitution draft (from Thai Rath, 

15 March 2016) shows a citizen who is tied up on the symbol for the constitution (as part of 

the Democracy Monument) desperately calling for “Democracy and Justice.” And while 

Meechai inscribes the names of his CDC members on the lower part of the monument, the 

cartoonist asks, “In the future, how will your children and grandchildren remember you?” 

The text on the bottom right reads, “Destroy Thai politics,” and “Listen to the voice of the 

people.” It seemed that the two groups of constitution drafters and their critics were living in 

entirely different political-cultural worlds, although they were all living in Thailand. 

 

 

They wanted special rights to pursue their agenda despite not having any access to election-

based positions of power. Seen this way, democratically elected governments were merely an 

unavoidable component of the regular Thai political system. Yet, they were not sufficient, be-

cause they did not necessarily cover the policy agenda of the aphichon (meaning doing good 

for the nation, while the elected politicians only served their own corrupt interests). From this 

angle, democratic governance by “bad politicians”, brought to power by incompetent, irre-

sponsible, and corrupt voters, had to be complemented by technocratic elite governance by 

competent, incorruptible, and visionary “good people,” whose only interest was tirelessly to 

serve the good of the nation and its people. 

According to PDRC leader Suthep Thaugsuban, only “democracy fanatics,” or “peo-

ple who were entirely infatuated with/addicted to democracy” could disagree with this 

view.49 Fundamental constitutional principles, such as the “sovereignty of the people,” were 

                                                
49 On Suthep’s statements, see Somroutai (2016), and the Thai original “เปิดใจ ‘ก านันสุเทพ’ หากยัอนกลับไปได้ยังท า

แบบเดิม,” in Khom Chat Luek daily newspaper, 15 January 2016. 
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largely irrelevant in this context, and the military takeover (which, from this perspective, did 

not destruct democracy, but rather merely removed “bad politicians” from their positions of 

power, which they had gained in corrupted elections) was welcomed as providing the civilian 

sector of the aphichon with the policy-space they could never have achieved under demo-

cratic conditions. This was what the “(political) reform” talk, and the respective content of 

both the 2015 and the 2016 Constitution drafts, was all about. 

                  

    Illustration 7: Matichon Weekend Online (15 May 2016). 

 

 

Political Culture III: Elements of aphichon political culture regarding voters and politicians 

 

The aphichon’s political culture regarding voters and politicians had been formed since the 

early 1980s, together with the increasing significance of elections. Thailand’s latest two con-

stitutions of 1997 and 2007, and the drafts of 2015 and 2016, were importantly informed by 

this political world view. That is, the future 2016 Constitution, if the draft passes the referen-

dum, would to a large extent reflect a political discourse that had lasted for around 35 years. 

One of the first manifestations of this world view,50 reflecting the experiences with the elec-

tions of 1983, 1986 and 1988, was Sombat Chantornvong’s trend-setting Thai-language book 

                                                
50 Around the same time, or a little earlier, the Thai military developed a political thinking that assumed that 

“democracy based on free elections with power concentrated in a house of representatives is not always true de-

mocracy because there is no guarantee that these elections will bring competent, responsible and honest people 

to the legislature” (Chai-anan, Kusuma, Suchit 1990:152). Moreover, during the debate about constitutional 
amendments in 1983, then-Army Chief Arthit Kamlang-ek gave a speech in which he stated, “that one important 

reason why the Thai political system had experienced instability and been unable to develop into a true democ-

racy lay in the system of free elections that have failed to produce capable, responsible and public-spirited repre-

sentatives” (Prudhisan 1992:99). As for political parties, they “cannot be entrusted with the task of governance, 
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of 1993 entitled, “Thai elections in crisis: problems and solutions” (สมบัติ 2536). Adhering to 

an ideal-typical model of purely political elections, the author saw their Thai version as being 

dominated by “deviant behavior,” meaning “local customs and traditional practices,” in 

which vote-buying was generated “within the existing framework of relationships [the “pat-

ronage system”] between vote canvassers and voters” (สมบัติ 2536:15). Therefore, “an average 

voter can see nothing wrong with such forms of political manipulation” (ibid.:16). The solu-

tion, then, was “to make it possible for the Thai citizen at large to attain certain degree of so-

cial, political and economic independence so they can exercise their political right freely” 

(ibid.).51 

Two years later, Anek Laothamatas’ enormously influential brief text on “song 

nakhara prachathipattai” appeared (เอนก 2538 [1995), published in summary form in English 

in 1996 under the title, “A Tale of Two Democracies: Conflicting Perceptions of Elections 

and Democracy in Thailand” (Anek 1996). Anek viewed Thailand’s political system as being 

characterized by a strong difference between urban or middle class voters and those who live 

in the countryside. Whereas the middle class stressed political principles, policies, and the na-

tional interest, rural voters aimed “to bring greater benefits and official attention to them-

selves and their villages” (Anek 1996:202). This made the middle class angry because they 

perceived the resulting government as “corrupt and unqualified” (ibid.:203). Villagers would 

have to “be convinced that principle- or policy-oriented voting brings them greater benefit 

                                                
for they are basically no more than ‘trading companies,’ corrupt, bent in pursuit of power and self-interest, bick-

ering among themselves, without any ideals whatsoever” (Chai-anan, Kusuma, Suchit 1990:152). Two to three 

decades later, similar points were in vogue during the anti-politician discourse of the years 2005 to 2016, after a 

military coup in 2014 that promised to create “true democracy” in Thailand, and during a constitution-drafting 

exercise aimed to produce “honest” political office holders. Regarding the intended “transition period” of five 

years, an editorial in The Nation (23 February 2016) noted, “The underlying message here is that elected politi-

cians are too corrupt to be entrusted with power, and that elections cannot find the right people to govern, a job 

best left to the trustworthy and better qualified military and bureaucracy. The implication is that Thais are inca-

pable of making wise choices at the polling booth, and thus full-fledged democracy is not suitable for Thailand.” 

In the lead-up to the referendum, a radically conservative spokesperson for the CDC, public administration pro-

fessor Chartchai Na Chiangmai, stated, “Politicians have not worked on policies. We have patronism and crony-

ism and the politicians only seek to win with whatever means. We cannot go on like this. It would only lead to 
more street protests and then coups. The Westminster system just does not work here now like the book says. 

We have to look at the reality that we need good people and politics restored first” (Kasamakorn and Piyaporn 

2016; my italics). 

51 These quotes are taken from the English-language abstract of the otherwise Thai-language book. 
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than what they may get from local patrons” (ibid.).52 Moreover, efforts had to be directed to-

wards rural development in order to turn poor farmers into “middle class farmers or well-paid 

workers” (ibid.). The logic here seemed to be that if they became members of the middle 

class, they would adopt its political outlook automatically. 

 This overall outlook was also expressed in a programmatic statement from the same 

time period. The Democracy Development Committee (DDC), which prepared the ground for 

drafting the 1997 Constitution, in 1995 outlined the fundamental problem of Thai elections as 

follows: 

 

The urban middle class dislikes vote buying and vote selling, because middle 

class people are economically and socially ‘independent’ and thus do not need to 

depend on anybody. This is different from people in rural areas, who lack basic 

economic means (roads, electricity, water sources, etc.) and are still poor. They 

need to ‘depend’ on patronage and support in getting their basic problems solved. 

Therefore, the electoral decisions of most rural people take on the form of ‘repay-

ing’ their patrons. This makes the understanding of ‘democracy’ in rural areas dif-

ferent from that in urban areas. Moreover, this directly affects the development of 

democracy, because urban people have ‘more voice’ but ‘fewer votes,’ while rural 

people have ‘less voice’ but ‘more votes.’ Consequently, urban people have little 

acceptance for a House comprising mostly of members who are elected by rural 

people. (คณะกรรมการการพัฒนาประชาธปิไตย 2538 [1995]:61)53 

 

More than a decade later, the same perspective still substantially informed the “New Politics” 

proposals of the PAD in 2008 (Nelson 2010). Before the 2011 elections, Sondhi Limthongul, 

the PAD’s ultimate leader, stated, “I do not agree with the characteristics of electing repre-

sentatives that imitates the West. … Should those having the right to vote not have 

knowledge about politics? … If you are a doctor, you must have knowledge about medicine. 

Some people are ready, some are not” (ASTV Manager Weekend, 7-13 May 2011). Even dur-

ing the PDRC’s protests of 2014, this perspective was still at the center of the demands for 

                                                
52 When this indeed happened with Thaksin’s Thai Rak Thai Party in 2001 and, even more obvious, in his re-

election in 2005, as well as in the election of 2011 that brought Thaksin’s youngest sister, Yingluck, to power, 

this was seen by the same middle class as bad support for “populist policies.” 

53 Another characteristic quote comes from academic Somchai Phatharathananunth, who wrote, “Since the over-

throw of the military-backed government in May 1992, political reform has been an important item on the 

agenda of the democratic movement in Thailand. … All sides of the debate agree that even though Thailand has 

been ruled by a parliamentary system, the country’s politics have been dominated by old-style politicians and 
money interests. There is a consensus among social activists and academics that major political change is 

needed to overcome such problems. However, different groups still hold different ideas on how to improve the 

existing political system” (Somchai 2002:125). This improvement seemed to have been found in a return to 

“Thai-style authoritarianism” under the 2016 Constitution. 
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“political reform” (which was then carried over into the 2015 and 2016 constitution drafting 

exercises). 54 

 

                 

     Illustration 8: The aphichon’s view of up-country voters55 

 

                                                
54 Phichit Likhitkitsombun spoke of the “discursive triangle” of the conservative political forces in Thailand, 

comprising “evil politicians,” “stupid people,” and, as the solution, “political reform” (Phichit 2014). 

55 How deep such views were embedded in the aphichon’s mind was also indicated by an official song that the 

Election Commission had released on the occasion of the start of their campaign to encourage people to vote in 

the referendum. The song was directed at people in different regions in their own dialects. The people in the 

North (in their majority voters of the Thaksin parties) were reminded not to “let anyone dictate your mind. Be 

educated and study [the draft’s] content carefully.” The Northeasterners (the Thaksin and Red-Shirt heartland) 

were urged not to “let anyone mislead your way. Be conscious and use your judgment. Don’t let anyone trick 

Isaan people.” For the Southerners (the Democrat Party’s stronghold), however, the song had praise, saying “the 

Southerners love freedom and democracy. Let’s join in the referendum. It’s a duty of all Thai citizens.” This ref-

erence to “freedom and democracy” was rather ironic, given the fact that Southerners were the mobilized back-

bone of the PDRC, let themselves be used to block almost all voting in their region (though it proceeded 

smoothly in the North and the Northeast), and thereby played an important part in creating the military regime 

(for the quotes, see Kornkritch 2016; for the Thai-language version, see Prachatai, 9 June 2016). Titipol Phak-
deewanich, dean of the Political Science Faculty at Ubon Ratchathani University in the Northeast, noted that the 

song, “panders to stereotypes of Isaan folk as ignorant, politically unaware and unable to think for themselves, 

in contrast to the democracy-loving southerners. The lyrics reflect a patronising view prevalent among the urban 

middle class and came as no surprise to those familiar with Thai political rhetoric” (Titipol 2016). 
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Illustration 8 shows key themes of the aphichon’s voter-related political culture. The political 

cartoon on top (from The Nation, 31 July 2004) refers to “The non-educated masses,” whose 

brains are empty, enabling Thaksin, shown with his arms carrying huge amounts of money, to 

put money in there, which would make these people vote for him and his party in the elec-

tions.56 The title page of a booklet collecting cartoons from Manager newspaper on the left-

hand side (thus published by the PAD camp) combines a very offensive prefix for low-status 

women (อ)ี with the word “stupid” (โง่) to describe Yingluck Shinawatra, while the subtitle ap-

proximately reads, “How stupid you may ever be…the buffaloes will love you,” the insulting 

“buffaloes” (ควาย, or khwai) here denoting rural voters. And the title page of Matichon Week-

end (20 December 2013) on the right-hand side, showing the PDRC president on the left and 

an important speaker on PDRC stages on the right says, “One man one vote cannot yet be 

used with the Thai people.”57 

Since the aphichon combined a strong sense of entitlement with the feeling of agony 

about being excluded from the core decision-making processes by buffalo-like voters, they 

could not allow election-based institutions to be the main players in the political order. These 

                                                
56 Another view was that, through Thaksin’s “populist policies,” “the electorate have been deprived of the ability 

to think for themselves. They have been led by the nose by political forces, which used populist policies to en-

snare them in the ‘vulnerability trap’” (Suthichai 2015). Similarly, a PDRC leader-turned-CDC member, Charas 

Suwanmala, criticized the “populist democracy” that was supposed to have developed when Thaksin Shinawatra 

was prime minister. It had, “herded the majority of Thai people into being trapped by the populist system until 

they were unable to free themselves from it” (Charas 2015:10). This, then, was what the PDRC, the junta, the 

CDC, and the collaborating aphichon more broadly had set out to do—free the Thai people from what these po-

litical actors saw as their political ignorance. 

57 Borwornsak Uwanno, as chairperson of the 2015 CDC, squarely remained within this long-standing, but out-

dated (Nelson 2011:27) aphichon discourse about the franchise when he noted that the CDC needed to change 

the culture of the “people” (ราษฎร, ratsaton), who were followers and not interested in politics into a culture of 

“citizens” (พลเมือง, phonlamueang), who had political awareness and felt responsibility towards society 

(Matichon Online, 29 May 2015). To make things clear, he added, “Using the word citizens (phonlamueang) is 

not just about discourse. Rather, it is an attempt to change the ratsaton culture regarding vote-buying” (ibid.). 

One of the spokespersons of this CDC, Pakorn Priyakon, added that, according to their constitution draft, “the 

state has the duty to create (สร้าง, sang) citizens in the democratic system of government with the king as head,” 

so that the citizens will have quality, depend on themselves, are responsible to themselves, respect the principle 

of equality, respect differences, respect the rights of others, respect the rules, have discipline, adhere to correct-

ness, be conscious of their responsibility to society and the common good (จุลสาร 2015:17). Obviously, all these 

qualities were found lacking in the country’s existing crop of people, except, of course, among the aphichon. 

Thus, they had to write what one could call an “educational constitution” aiming to create “the new Thai citi-

zen,” and at the same time giving those who they deemed to have the necessary qualities privileged political 

space in a number of newly-established committees (for some additional information on the role of the people in 

the Borwornsak draft, see McCargo 2015). In this sense, one could say that Thailand was characterized by the 
actions of an “obstinate political system,” which resisted adaption to the changed political conditions that were 

characterized by “emerging classes” in the countryside (Thongchai 2015). This system saw these “emerging 

classes” and their political aspirations as a problem of educational measures that would adapt the mindset of the 

members of those classes to the aphichon’s worldview. 
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institutions, from their point of view, might have had popular legitimacy. But based on the 

perceived widespread cheating in elections by politicians and gullible voters, and their own 

sense of superiority, the aphichon expected to occupy an important place in the political pro-

cess. In fact, it was Anek Laothamatas again, who outlined a “mixed” political system with 

which the aphichon probably were most comfortable. According to Anek’s normative model, 

this “mixed system” (ระบอบผสม, rabop phasom) had three levels. The first level comprised the 

monarchy and actors immediately attached to it (เอกบุรุษ, ekaburut, or “great men”). The sec-

ond level was called “aristocracy” (อภิชนาธปิไตย, aphichonathipattai) and comprised the mid-

dle class, educated people, the mass media, intellectuals, the military, civil servants, techno-

crats, professionals, and the like. The third level was called “democracy” (ประชาธิปไตย, pra-

chathipattai), and included the “ordinary people” as well as “the poor” (เอนก [Anek] 2006, 

2007, 2009).58 

It is easy to recognize Thailand’s “dual polity” in this model. Moreover, what we see 

in it is precisely the problem of Thai constitutionalism as briefly described above. That is, we 

are confronted with a situation in which there are “societal forces”—especially the military 

and, broader, the aphichon—“against which autonomous politics cannot prevail, because 

such influences do not proceed via elections and neither operate in the form of different polit-

ical parties within the political system” (Luhmann 1990:213).59 Under these conditions, “so-

lutions for politically unresolvable problems” (ibid.) might well be pursued in a military 

coup. In such a situation, moreover, constitutions might turn out merely to be “symbolic poli-

tics” or a “means of struggle” (ibid.). Alternatively, we may repeat the quote by Riggs from 

above, written five decades ago, who said that constitutions in Thailand were “not designed 

so much to constrain the rulers as to facilitate their rule” (Riggs 1966:153). And this is what 

the drafting of the 2015 and 2016 Thai constitution was all about: The aphichon (including 

the military) operated outside of the constitutional political system, and they used the drafting 

                                                
58 Democratic ideals “secure their essential character from confidence in the ability of ordinary men and women 

to govern themselves and shape their future” (March and Olsen 1995:2). As we can see here, Thailand’s 

aphichon had no such confidence. 

59 In fact, in Thailand, there is a political party that represents such influences, and that also operates within the 

political system, namely the Democrat Party that was founded to defend the monarchists’ interest in the post-

1932 political system. However, due its lack of electoral success, it has come to consider operations within the 
regular political system as merely one option. In 2006 and 2014, the party instead opted for operating outside of 

this regular system, even if this opened the door for the military to abolish regular politics altogether. To the 

Democrat Party’s leaders, this was the lesser evil compared to remaining inside a regular, or autonomous, politi-

cal system the workings of which they disliked. 
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of the new constitutions as means in their struggle for the control of the state against those 

forces and institutions that Anek, in his model, categorized as “democracy.”60 In other words, 

we witnessed a class struggle of the aphichon against those forces that advocated autonomous 

politics (prominently including the demand that the military had to be kept out of politics). In 

this struggle, the power holders used constitutional law as an important tool in their quest to 

capture a very substantive part of state power. The draft constitutions therefore represented 

the seizure of a very substantive part of state power and the sovereignty of the people by the 

aphichon. Consequently, it was plainly wrong when Article 2 of the Meechai draft stated, 

“Thailand has a democratic system of government with the King as the head.” A more realis-

tic, but less acceptable (to the aphichon), version of this article would have read, “Thailand 

has a mixed system of government, combining elements of elite rule with democracy, with 

the King as head.” Likewise, Article 3 that stated, “The sovereign power belongs to the Thai 

people,” should rather have read, “The sovereign power belongs to the elite and to the Thai 

people.” Where the constitution of the United States of America starts with, “We the Peo-

ple,”61 the coup-produced Thai draft constitutions of 2015 and 2016 would have to begin 

with, “We the aphichon.” The actions of the military rulers and their constitution drafters 

were thus “abusive” in the sense of Landau (2013), because their draft constitutions intention-

ally tried to reduce the standard of democracy that seemed to have already been achieved in 

Thailand. 

 

 

 

 

 

                                                
60 When the constitution of the United States of America was drafted in 1787, a speaker “admitted that we had 

been too democratic, but was afraid that we should incautiously run to the other extreme. We ought to attend to 

the rights of every class of the people. He had often wondered at the indifference of the superior classes of soci-

ety to this dictate of humanity and policy” (quoted in Crick 2002:49). Of course, the Thai aphichon thought that 

there had been too much (misunderstood) democracy in Thailand, even enabling the masses to elect Thaksin 

Shinawatra in 2001, and continue to support him in the elections of 2005, 2006, 2011, and 2014, although the 

aphichon had already clearly indicated that they wanted the voters to abandon him and his political parties. Yet, 

unlike the suggestion made in 1787, the Thai aphichon of 2015/16 reached the conclusion that the political or-

der, and thus the constitution, needed to be infused with a strong element of rule by the “superior classes.” 

61 Similarly, the South African post-apartheid constitution of 1996 has a preamble that states, “We, the people of 
South Africa … Believe that South Africa belongs to all who live in it, united in our diversity. We therefore, 

through our freely elected representatives, adopt this Constitution as the supreme law of the Republic so as to 

heal the divisions of the past and establish a society based on democratic values, social justice and fundamental 

human rights” (as quoted in Dickovick and Eastwood 2013:172). 
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Aspects of designing the elite (aphichon) constitution drafts of 2015 and 2016 

 

This paper will now turn to consider three important issues in the designing of the 2015 and 

2016 draft constitutions, namely the creation of an extra-democratic framework for making 

aphichon-supported public policies (in their discourse mostly called “reforms”), the establish-

ment of an election system to the House of Representatives that would weaken the 

aphichon’s major political adversary (Thaksin’s Phuea Thai Party), and the introduction of a 

Senate62 that would first be divorced from the sovereign people, and then, in the Meechai 

CDC’s final draft, turned, on the demand of the coup group, into an NCPO-appointed and 

aphichon-dominated tool for the extension of its power for what they called a “transition pe-

riod” spanning at least five years.63 

 

Empowering the aphichon to make policies divorced from the democratic process 

 

Perhaps the single most important expression of the sovereignty of the people in a political 

system is that all collectively binding decisions, or policies, must exclusively be made by a 

government and a legislature that are in power based solely on the people’s will as expressed 

in general elections. In Thailand, however, the idea that the elected politicians in government 

and legislature cannot be trusted to draft and implement policies that the aphichon think are 

needed for the “national interest and public benefit” is an old one. This is yet another mani-

festation of the country’s “dual polity” briefly touched upon above. Many Thai constitutions 

                                                
62 On the elite constitution-making about the election system to the House and the Senate in the 2007 Constitu-

tion, using a policy analysis approach, see Ploy (2010). Her paper and the present one can be seen as cases that 

contribute to the literature on constitution-making, such as Ginsberg, Elkins, and Blount (2009), or Klein and 

Sajó (2012). Again, from a policy analysis perspective, one might say that the conservative part of the “epis-

temic community” of experts on constitutional issues did not merely provide the decision-makers in the consti-
tution-making process with necessary information. Rather, in the Thai case of constitution-making (in 2007, 

2015, and 2016; the 1997 Constitution had a more diverse set of decision makers), elite members of this epis-

temic community themselves assumed the role of decision-makers, with the help of another set of members that 

was employed as advisors. Insofar as the discourses among members of the epistemic community impact on 

their decision-making, see, for the 2007 Constitution, Nelson (2013a and b). Constitutions in Thailand, then, are 

just one “policy subsystem” among many others, and the point is to identify the key actors, their ideas and dis-

courses that will lead to a certain policy formulation, or to a certain design as result of a process of constitution-

making. This policy subsystem includes a wider circle of persons interested in constitutional issues, called “pol-

icy community,” and an “inner circle” of policy-makers called “policy networks,” which in the case considered 

in this paper included the bodies established by the NCPO, such as the CDC (these remarks were inspired by 

Howlett and Giest 2013:19). “In this view, the likely results of policy formulation [or constitution-making, 

M.N.] are contingent upon the nature and configuration of the policy community and network in the specific 
sector concerned” (ibid.). 

63 One could wonder whether a very important, but unspoken, purpose of this long “transition period” was the 

Army’s attempt to exert firm control during the period of royal succession, being unsure about the scope of pop-

ular support for King Bhumibol’s anointed successor. 
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since 1949 have thus included expanding lists of “directive principles of fundamental state 

policies” that any elected government ideally had to use as the framework for its own policy 

declarations in Parliament as well as in the government’s day-to-day implementation work, 

notwithstanding the respective government’s own policy agendas to which they remained en-

titled. The 1997 Constitution had tried to give those directive principles some more weight by 

adding the National Economic and Social Advisory Council. It was supposed to advise the 

elected government on what deficiencies existed in its policy-making and implementation to 

make those directive principles effective.  

That mechanism turned out to be ineffective. And so the drafters of the 2007 Consti-

tution turned the directive principles into a mandatory policy agenda. The drafters wanted to 

force ministers to draft laws and determine policies that complied with the fundamental state 

policies. A drafter of both the 2007 Constitution and the 2015 draft constitution quite frankly, 

and with typical aphichon arrogance, declared that this section had the purpose, “to ensure 

continuity and consistency of the administration of public affairs of the country, without be-

ing subject to illogicality and idiosyncrasies of each administration” (Pakorn 2008:88). In 

other words, what the constitution-drafting aphichon thought were important public policies 

should not be subject to the corruption and incompetence of political office holders that were 

periodically elected by ignorant, and mostly rural, voters. That this approach fundamentally 

collided with the principle of the sovereignty of the people, and thus contradicted the consti-

tution’s own stipulation that sovereignty belonged to the people (and not to some members of 

the aphichon that had gained constitution-making power through a military coup, rather than 

by an expressed will of the population) apparently was of little concern to the members of the 

aphichon that drafted the 2007 Constitution. 

The aphichon’s constitution drafters of 2015 (again put into their positions by a mili-

tary coup, not by public consent), under Borwornsak Uwanno, lifted this negation of the pop-

ularly elected politicians’ policy competence to a whole new level, supposedly responding to 

the military junta’s Interim Charter that required the drafters to come up specifically with a 

“mechanism to carry important reforms forward to completion” (Number 10 of Article 32). In 

the first version of their constitution draft, dated 17 April 2015, they did so by creating an en-

tirely novel Section (Book) 4 on “Reform and the Creation of Reconciliation,” especially by 

establishing a “National Reform Assembly” and a “National Reform Strategy Committee.” 

According to Article 279, both the assembly and the committee had the task of, as foreshad-

owed by the quote from Pakorn above, facilitating “continuous reform of the country.” The 
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National Reform Assembly, resembling a “legislature,” would have had 120 royally ap-

pointed members, including 60 members from the coup-appointed National Reform Assem-

bly, 30 members from the coup-appointed National Legislative Assembly, and 30 experts on 

different areas of reform. The National Reform Strategy Committee, being the “executive,” 

would have comprised 15 full-time royally-appointed experts, as proposed by the Assembly. 

Both the Assembly and the Committee were to be supported by an independent secretariat 

and tasked with developing reform policies and proposals to be given to the National Assem-

bly, the Cabinet, and state agencies. The Cabinet could reject proposals of the Assembly, but 

had to give reasons for its decision. In that case, if the Assembly thought its proposal had 

great importance, it could vote with a three-quarters majority to call a referendum on this 

point. The result would have been binding on all sides. 

In case that laws were needed for certain reforms, the National Reform Assembly 

(NRA) would draft a bill. This would be sent to the Senate first. Only after its approval could 

the bill be sent to the House, to be deliberated by a joint committee comprising 25 Senators, 

25 MPs, and 50 members of the NRA. If the House rejected the bill, the Senate could over-

rule its vote by a two-thirds majority. Consequently, the appointed aphichon bodies would 

have been able to defeat the elected representatives.  

This first constitution draft included a rather comprehensive list of reform policy ar-

eas, complete with details about what had to be reformed, namely legal reform, finance and 

tax reforms, administrative reform, local government reform, education reform, reform of na-

tional resources, the environment, and urban planning management, energy reform, labor re-

form, culture reform, reform of science and technology, economic reform (divided into macro 

and micro economic reforms), public health reform, social reform, and media and infor-

mation technology reform. Thus, the aphichon-appointed NRA and the Strategy Committee 

would have rivalled the popularly elected government and its ministerial infrastructure. One 

could imagine that the NRA’s secretariat would have to be huge if all the mentioned policy 

areas were to receive the detailed attention they needed for problem analysis, policy formula-

tion (including the drafting of laws and plans), implementation, monitoring, and policy ad-

justments. 

After the first draft had been exposed to public scrutiny that led to some criticism, the 

CDC made a number of changes in order to produce a more acceptable version.64 As for the 

                                                
64 Of course, those changes could not alter the positions of principled critics. The well-known senior NGO activ-

ist, and former elected senator, Jon Ungphakorn stated, “The people are neither cows nor buffaloes. There are all 
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reform policy section, there would now (see Articles 259 to 263) be a National Reform Strat-

egy and Reconciliation Committee (NRSRC, คณะกรรมการยุทธศาสตร์การปฏิรปูและการปรองดอง

แห่งชาติ) comprising 23 members. Besides a chairperson, there would be the Speaker of the 

National Assembly, the Speaker of the Senate, the prime minister, the commanders of Army, 

Navy, Airforce and the Supreme Commander, the national police commander, three people 

comprising former speakers of the National Assembly, prime ministers, supreme court presi-

dents, and eleven “experts” appointed by the National Assembly. The NRSRC was to be em-

powered to make policy proposals and budget demands to the National Assembly, the Cabi-

net, and concerned state agencies. It was also empowered to order the discontinuation of acts 

that interfered with its reform agenda, order the Cabinet and state units to act on its strategies, 

and to follow up on its policy proposals and, in case of non-compliance, bring a case to the 

Constitutional Court. In case the Cabinet rejected acting on the Strategic Committee’s pro-

posals and budget demands, it had to explain the reasons to the National Assembly and in-

form the committee. If the Strategic Committee insisted on its proposals, they could, with a 

three quarters majority of its members, enforce compliance with the Cabinet. This essentially 

meant that 17 or 18 appointed members of the aphichon could force their will upon a popu-

larly elected government, though Article 261, paragraph 2, stated that the NRSRC “certainly 

has no power to administer the country” (it was telling that the drafters felt the need to add 

this sentence). The NRSRC would also appoint reform committees to deal with the various 

reform areas (คณะกรรมการปฏริปูด้านต่างๆ), and together with these committees, it would form 

the Reform and Reconciliation Management Assembly (สภาด าเนินการปฏรปูและสร้างความปรงดอง), 

according to a law that would still have to be drafted (Article 262). It would act like its own 

“legislature” in considering draft laws on reforms and in preparing annual reform and recon-

ciliation plans. The list of reform areas was made more concise, compared to the first draft. 

                                                
kinds of people. They have freedom. They are not slaves. Moreover, they are the true owners of the country (alt-

hough, sometimes, there might be people who steal the power from the people). It is therefore inappropriate to 

have a constitution that leads the people by the nose by stipulating what they have to think, and how they have 

to act” (the author’s Facebook page, 23 August 2015). Equally well-known Kasian Tejapira, a senior critical lec-

turer at the faculty of political science, Thammasat University, published a statement on his Facebook page (23 
August 2015) headlined, “Fruit of the poisonous tree.” It said, “The process has been wrong from the beginning. 

What is your legitimacy in drafting a constitution for us in order to transfer our power to a special group of peo-

ple, who are not our representatives? No matter how much you have studied, or how much you brag about your 

excellence, what you have done is indeed extremely shameless.” In conclusion, Kasian called the Borwornsak 

draft a “Fruit of the poisonous tree constitution” (รัฐธรรมนูญฉบับผลเน่าแห่งต้นไม้). Finally, the widely respected pol-

itician, and former minister, from the Thaksin camp, Chaturon Chaisaeng, noted, “It can be said that this consti-

tution draft is the worst and the most dictatorial one from the time Thailand has had constitutions” (Matichon 

Online, 23 August 2015). 
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This section was supposed to be applicable for a “transition period” (ช่วงเปลี่ยนผ่าน, 

chuang plien phan) of five years, but could under certain circumstances be extended to ten 

years. In essence, this institutional set-up would have created a huge policy-making structure 

in parallel and even above the elected government, thereby achieving the aphichon’s long-

standing goal to reduce the weight of voters in governing the country.65 It would also have 

doubled most of the ministerial bureaucracy since all the areas of reform were, of course, al-

ready covered by the ministries. Worachet Pakeerarat, a lecturer at the Faculty of Law, 

Thammasat University, and a key leader of the “Nitirat” group of critical lawyers,66 thus 

spoke of the establishment of a “super government [อภิรัฐบาล, aphiratthaban] that will be the 

guardians of the Cabinet on issues concerning the reform of the country” (Matichon Online, 

31 August 2015).67 The key criticism, then, was that the constitution drafting committee tried 

to create “a state within the state.”68  The CDC made this worse, if this was possible, by also 

assigning the NRSRC, in Article 280 (paragraphs two and three), a special role in case a self-

defined political “crisis” occurred. In this case, the committee was empowered to take over 

the powers of the executive and the legislature. Some observers called this the “constitution-

alization of a military coup,” because it was designed to prevent a coup from happening (im-

plying that the NCPO coup would not have occurred if the “crisis” brought about by the 

PRDC protests could have dealt with by such a special “crisis committee”).69 

 The constitution drafters admitted that this was not a democratic structure.70 In an in-

direct quote, Borwornsak Uwanno stated, “What people will see in the future is a government 

                                                
65 In this respect, that section was a functional equivalent to eliminating the one-man-one-vote system men-

tioned above, or the PAD’s “New Politics” proposals that aimed to stack the House with a certain proportion of 

non-elected members. 

66 On the Nitirat group, see McCargo and Peeradej (2015). 

67 Article 65 of the German Basic Law states that, “The Federal Chancellor shall determine, and be responsible 

for, the general policy guidelines.” Based on the draft constitution presented by Borwornsak Uwanno and Mee-

chai Ruchuphan, an equivalent stipulation in the Thai constitution would read, “The [unelected] aphichon tech-

nocrats [via the NRSRC] shall determine the general policy guidelines, while the [elected] prime minister and 

his/her Cabinet shall be responsible for their implementation.” 

68 For example, see ลอย ลมบน (2015). Even Democrat chairperson Abhisit Vejjajiva used this expression (The 

Nation, 18 September 2015). 

69 Such a committee was already discussed and proposed when the 2007 Constitution was debated. However, it 

had to be abandoned for lack of support. According to Nanthawat (2015), the crisis committee of the 2015 draft 

was designed by using Article 16 of the French 1958 Constitution for inspiration. The National Reform Com-

mittee had invited two law lecturers, who had graduated from France, to talk specifically about that article, 
which, under certain conditions, gives the president special powers in a time of crisis. 

70 Senior political science lecturer Likhit Dhiravegin pointed out, “This big brother has no connection with the 

people at all. This is only a quarter-democracy, that is a democracy of 25 per cent” (from the Facebook of BBC 

Thai, 3 September 2015). 
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running the country along with a new mechanism that will help it in reform and reconciliation 

work” (Piyaporn and Khanittha 2015; my italics). CDC spokesperson (and formerly a PAD 

activist and selected senator), Khamnun Sitthisaman, put this as a “special mechanism” that 

was stipulated “in parallel (คู่ขนาน, khukhanan) with the administration of the country by the 

elected government” (Matichon Online, 26 August 2015). And drafter Anek Laothamatas 

noted, with a strong hint towards anti-politician feelings on the CDC, “It means that we will 

not place hopes on politicians to work on reform and reconciliation any more. It will no 

longer be up to their mercy or willingness to pursue the work as we [the aphichon, suppos-

edly, M.N.] will have a new mechanism to help drive the work … the NSRRC [NRSRC] will 

help supervise the government to some extent” (The Nation, 24 August 2015). 

 

                        

 

Illustration 9: The NRSRC acting like a “Presidium” or “Politburo” that would 

chain the elected House and the government. Prayuth holds the chains sitting on a 

chair saying both “NCPO” (the junta’s official name) and “Strategy Committee,” 

while drafter Borwornsak Uwanno and chairperson of the National Reform Com-

mittee, Thienchai Kiranandana, stand behind the chair with diabolic smiles hold-

ing a sign saying “Creating the extension of powers for the NCPO.” The sign held 

by the mouse says, “Where is democracy?”, while its friend points to the arrange-

ment saying, “This is the future of Thai politics.” (Thai Rath) 

 

 

Not surprisingly, this approach was well-liked by PDRC leader Suthep Thaugsuban. Espe-

cially the idea of continuous reform corresponded to what his movement had wanted, he said. 

It wanted to have a clearly responsible agency so that the reform of the country would pro-

ceed according to the “will of the people” (meaning the will of the protesters). This constitu-

tion, with the establishment of the NRSRC, had the answer. “It will proceed so that the gov-
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ernment and state units would reform the country and perform according to the national strat-

egies. This is something that we have never seen before, and it makes us confident that the 

reform of the country can continue” (Prachatai, 1 September 2015). However, the great ma-

jority of reactions was clearly negative. Chulalongkorn University law professor Nanthawat 

Boromanand, in a detailed statement on the constitution draft, noted regarding the NRSRC, 

“This is a body that has powers like the Cabinet, and it has even powers above the Cabinet, 

that is, it can also order the Cabinet to act according [to its orders]” (Nanthawat 2015). In an-

other long statement, the group Thai Lawyers for Human Rights (TLHR) noted that 20 of the 

22 ordinary committee members would “come into their positions without any connection 

with the people” (Thai Lawyers for Human Rights 2015:8). The context for this position had 

been stated earlier in the same document, where the TLHR criticized that the constitution 

draft was not in accordance with the principle of popular sovereignty, meaning that, “All state 

power comes from the people and the belief in the participation of the people in government. 

Therefore, all organizations that exercise state power as established in the constitution must 

be connected to the people at large by being elected or by being appointed by the people’s 

representatives” (ibid:7). Similarly, a columnist in Matichon newspaper asked how the 

NRSRC could be held accountable when it had no connection with the people: “If a citizen 

does not agree with the [NRSRC’s] proposals, directions, and measures that it stipulates, 

what channels are there to oppose, to reject, or to change those proposals, directions, and 

measures?” (Matichon Online, 27 August 2015). Obviously, the NRSRC fundamentally 

failed to fulfil these key criteria of popular sovereignty, notwithstanding the fact that Article 

3 of the same draft constitution stated, “The sovereignty belongs to the Thai people.” How-

ever, as the later drafters under Meechai Ruchuphan, the CDC under Borwornsak Uwanno 

also treated such centrally important constitutional provisions merely as clichés, not as con-

crete guidelines about how to draft the details of their respective documents. 

 

The Meechai CDC’s first draft of 29 January 2016 did not follow Borwornsak’s example. It 

did not have any chapter specifically outlining a comprehensive reform agenda, and neither 

an institutional mechanism. However, as part of the fundamental state policies, Article 61 

stipulated that the state should determine a national strategy as goals for the country’s devel-

opment. This should then serve as a framework for the preparation of all other plans, so that 

they would harmonize with each other. Since the preparation of this national strategy needed 

a specific law, Article 263 in the transitory provisions of this draft stipulated that it was the 
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current Cabinet’s task to prepare such a law within 90 days after the constitution became ef-

fective, and then move on to formulate the national strategy within one year. Consequently, it 

would have been the military junta that determined a national strategy that any elected gov-

ernment would be supposed to follow. Moreover, Articles 267 and 268 mandated the coup 

government to complete education and police reforms within one year of the constitution be-

coming effective (which was an extremely unrealistic time schedule given all the previously 

failed attempts at reforming those two areas). Finally, besides the reforms mandated in Arti-

cles 267 and 268, the draft made provisions for reforms in various other fields. For these re-

forms, the military-appointed National Reform Steering Assembly was to be responsible. It 

could both advise the Cabinet on reform initiatives, and propose laws to the military-ap-

pointed National Legislative Assembly, again within one year after the constitution became 

effective. Thus, depending on that steering council’s energy, a great many reform laws could 

have been pushed through, before any elected government would have been able to regain, 

and be it only partially, the reins of power and policy-making. 

 This rather low-profile treatment of the junta’s centrally important reform drive did 

not go down well with the government. As reported in The Nation of 8 February 2016, Dep-

uty PM Wissanu Khrueangam noted that the government wanted “permanent reforms … add-

ing the Cabinet would ask the CDC to highlight reform efforts in the main text of the draft 

charter rather than in provisional clauses.” The paper added, “Cabinet members have pro-

posed mechanisms to ensure the next government formed after the elections will carry on the 

task of reform during the transition period of at least four years,” thus reiterating key issues 

of the coup-mandated constitution-making. Therefore, the junta was quite clear: Its powers 

would not end (more or less) with the subsequent elected government, but only five years 

(perhaps more) after the latter would have started its work. It would have been a great misun-

derstanding to assume that the elections scheduled for July 2017 indicated a return to democ-

racy. That was not the plan of the junta and neither of its aphichon collaborators. Rather, the 

elections would have been the beginning of what the junta called a “transition period” (this 

had not changed since the Borwornsak draft had been rejected). During this time, the junta 

wanted the government to act mainly as an elected executive committee whose main task 

would have been to take part in the implementation of the junta’s policy agenda (usually re-

ferred to as “reforms”). Therefore, they wanted the Meechai committee to follow Borworn-

sak’s approach by including a strong reform section in the constitution. 
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 Meechai’s CDC followed these demands. When the committee presented its final 

draft constitution on 29 March 2016 (คณะกรรมการร่างรัฐธรรมนูญ ๒๕๕๙ [2016]), it included the 

new part 16 on “The reform of the country” (การปฏิรปูประเทศ, kanpattirup prathet) that com-

prised the articles 257 to 261. While Article 257 determined the goals of the reforms (such as 

creating unity or affecting sustainable development according to the “sufficiency economy 

philosophy”), Article 258 listed the reform areas (and many details reading like a selected 

policy shopping list put together by idealistic conservative bureaucrats) that should “at least” 

be covered, namely politics, state administration, law, the justice process, education, the 

economy, and “others.” Articles 260 and 261 dealt with justice reform and education, respec-

tively, which were thus moved from the transitory provisions of the first draft to this section. 

The details in the politics area mainly concerned the political parties. They included long-

standing demands for political parties to become institutions for people who share the same 

political ideals, but also demanded “clear and concrete” procedures for the participation of 

the party members, for “true” responsibility in performing political activities, and for select-

ing capable, honest and virtuous people to occupy political positions. Furthermore, the draft 

mandated the creation of two “mechanisms” to hold political parties accountable. The first 

concerned the policy proposals made by parties that should include comprehensive assess-

ments of the negative impacts of such policies, their worthiness, and their risks. The second 

mechanism was about determining the honest performance of duties and the responsibilities 

of political office holders to the people. 

One could only wonder, but also be scared, what this entire policy agenda, aimed to 

transfer the outdated worldviews of bureaucratic-minded and Bangkok-based elderly male 

aphichon—supported by military rule, and by-passing any democratic mechanisms—to the 

shaping the Thai social formation, would do to this country, its citizens, and its institutions. 

Perhaps, the best hope was that the usual Thai bureaucratic inertia and incompetence would 

prevent that too much harm would be done. Nevertheless, all this would have to be acted out 

by the political system, and in potential conflict not only with an elected government and leg-

islature, but also with those Thai people who might reject the idea of accepting decisions uni-

laterally imposed upon them by the aphichon. 

Noticeably absent from this reform part was any stipulation that would have estab-

lished a mechanism (กลไก, konkai) that could drive reform, as mandated in Number 10 of the 

Interim Charter’s Article 32, which was implemented by the Borwornsak CDC by creating 

the NRSRC. However, the section did, in Article 259, stipulate that a “Law concerning the 
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plan and step-by-step procedure for carrying out the national reform” had to be drafted within 

120 days after the constitution became effective. Besides the methods used for the reform  

                

         

Illustration 10: Above is the title page of the publication containing the full text of the Mee-

chai draft. On the left, is the title page of a CDC-produced booklet with infographics. In the 

middle is the title page of an anti-constitution brochure entitled “Dissenting opinions,” pub-

lished by the student group “New Democracy.” This booklet printed the CDC’s infographics 

on the left-hand side of their pages, and then added their assessments on the opposing pages, 

whereby all these assessments included a big headline saying “Dissenting opinion.” On the 

right is the title page of the EC’s booklet on the referendum. It included lists of issues that the 

EC thought were selling points of the draft and the additional referendum question. The EC 

equated turning out for the referendum with a “stable democracy.”71 

                                                
71 An earlier leaflet produced by “New Democracy” was deemed to include “distorting” views. Therefore, “The 

Election Commission (EC)’s Somchai Srisuthiyakorn and the charter drafters have initially agreed that the dis-
tribution of New Democracy Movement (NDM)’s ‘Seven Reasons to Reject the Charter’ leaflets was illegal, 

warning that further distribution, either on or offline, will be deemed a crime” (Kasamakorn and Chanikarn, 15 

July 2016). 
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planning, the participation of the people and of state units, the concrete steps, and the evalua-

tion procedure, this law also had clearly to spell out a time frame for all the reform areas, be-

ginning one year after the constitution became effective (meaning before an elected govern-

ment would have assumed office). In addition, the reform results expected within five years 

also had to be determined. Interestingly, according to Article 266 in the transitory provisions 

of the draft, the term of the military-appointed National Reform Steering Assembly would 

end when this reform legislation became effective. Since there needed to be a “mechanism” 

that would “drive reform” beyond the demise of the NCPO in the five-year “transition pe-

riod,” it was not difficult to assume that drafting this reform act would significantly include 

the creation of such a mechanism, which would step into the gap left by the steering assem-

bly. Whether it would be like the previous NRSRC remained to be seen. 

In any case, this arrangement pointed to one general problem with the Meechai draft 

constitution, namely the fact that a great number of organic and other implementing laws had 

yet to be drafted. These laws would importantly impact on scope and practice of the new con-

stitution. Yet, the content of none of these laws could be known to the people, or discussed by 

the public, before the constitutional referendum would ask them to make a decision. Put an-

other way, at the time of the referendum on 7 August 2016, the total constitutional package, 

to a large extent, would be unknown to those who were asked to decide on the constitution. 

This also meant that any incoming elected government would have been confronted not only 

with the constitution, but also with a raft of organic and other subordinate laws that were de-

signed to make the implementation of the coup group’s political agenda effective. Finally, the 

supposedly “sovereign people” would not have had any part whatsoever in determining the 

structure of their political order. 

However, the aphichon’s national reform agenda constituted only part of their attempt 

to restrict the elected government’s possibility to make policies, thus undermining the mean-

ing of the popular vote, and the significance of democratic procedures in reaching collec-

tively binding decisions. The preamble of the constitution pointed out that the development 

framework for the country should be found in the state policy directions (แนวนโยบายแห่งรัฐ, 

naew nayobai haeng rat) and the national strategy (ยุทธศาสตร์ชาติ, yutthasat chat). They were 

included “so that those administering the country would determine appropriate policies and 

implementation methods” (the same sentence also included a reference to the national reform 

agenda). This was then reiterated in Article 64 of Part 6 on State Policy Directions (Articles 

64 to 78). It said that these directions determined the framework for writing laws and making 
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policies for governing the country. Article 65, in its first paragraph, then stipulated that, “The 

state should have a national strategy that would determine the sustainable development goals 

for the country according to the principle of good governance, to be used as a framework for 

the preparation of various plans,”72 so that they might harmonize and be integrated.73 The 

second paragraph of Article 65 stipulated that there should be a specific law regarding the na-

tional strategy, covering details about the preparation of the strategies, the determination of 

goals, and time frame, and the content. And paragraph three determined that the national 

strategy would become enforceable when announced in the Royal Government Gazette. 

Among other things, this meant that any incoming Cabinet, in their policy declarations to the 

National Assembly, would have to say how their policies were in accordance with the state 

policy directions as well as the national strategies (Article 162). Similarly, the annual budget 

                                                
72 One is reminded of the warning that the famous proponent of incremental policy-making, Charles E. Lind-

blom, once issued against such “big-step policies,” such as “an actually operative development plan for a devel-

oping country” (Lindblom 1979:521). He noted that, “For many people these are happy visions, but except in 

rare circumstances they remain impossibilities. Too many vetoes are cast against them. Too many conflicting 

interests pull them apart. An operative, integrated solution to a problem is a vast collection of specific commit-
ments all of which are implemented. The odds of agreement among political elites or citizens on these vast col-

lections are extremely slim” (ibid.). One might add that Thailand should have learned her lesson from the failure 

of her five-year development plans, which were not even plans, but merely plan documents. It is not without 

reason that western countries had given up comprehensive development planning decades ago. 

73 In this context, one could wonder about the role of the National Economic and Social Development Board 

(NESDB). After all, it had a big office staffed by technocrats, and it had prepared the five-year economic and 

social development plans. Apparently, they were not seen as sufficient by those who advocated the 20-year 

strategies. Kasian Tejapira compared the situation under military dictator Sarit Thanarat, which included the be-

ginning of technocratic planning in Thailand (based on recommendations made by the World Bank in 1959, see 

International Bank for Reconstruction and Development [1963]) with the situation under military dictator 

Prayuth Chan-ocha more than half a century later by putting it this way (in English): “COUP D’ETAT > TECH-
NOCRACY + ECONOMIC PLAN + GOVERNMENTS + CONSTITUTION” (Kasian 2016). The strategy 

components of the Meechai draft constitution could also be related to discursive elements as expressed, for ex-

ample, in the “Strategy to solve the nation’s problems” (ยุทธศาสตร์แก้วิกฤตชาติ 2000). This was proposed in 2000 

by a number of well-known, and mostly aphichon, academics, namely Prawase Wasi, Sophon Suphaphong, 
Chai-anan Samudavanija, Nidhi Eoseewong, Seksan Prasertkun, Borwornsak Uwanno, Rangsan Thanaphon-

phan, and Narong Chokwatthana. The target group of the constitution’s strategy elements and the academics’ 

strategy paper was the same—the politicians. They were seen as dominating the policy-making process without 

having the appropriate capacity for this task. This is why other, supposedly more qualified, players had to be 

added to that process. The accompanying article by Chai-anan at that time was tellingly headlined “หยุด! 

นักการเมือง” (Stop! Politicians) (หยุด! นักการเมือง 2000), who were also called by the derogatory label “electocrats” 

(นักเลือกต้ัง). As a bad example, then-Prime Minister Chuan Leekpai (who was normally seen one of the very few 

“clean” quality politicians Thailand had) was criticized for having occupied many high-level political positions 

already, without having to show any concrete results, except for his personal image (ibid.). On Chuan followed 

Thaksin Shinawatra (whom Chai-anan served for a while), without doubt a most high-performing prime minister 
with a great number of achievements. Yet, his policies were branded “populist,” his governance style was too 

businesslike, fast, and brash for the bureaucratic and academic members of the aphichon, and his conflicts of 

interest ran counter to the good governance principles that had become cherished by parts of the technocratic 

elite. 
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bills had to show that its expense proposals were in accordance with the national strategies 

and the various existing development plans (Article 143). 

 Regarding the national strategy, the Meechai CDC obviously did not want to take 

chances as to the implementation of this idea of military and civilian bureaucratic aphichon 

that the country could not only rely on elected politicians in governing the country. Rather, 

aphichon technocrats, independently of any political considerations and electoral accountabil-

ity, needed to produce a comprehensive and integrated framework of national development 

that would be implemented continuously over 20 years, independent of what kind of govern-

ment would be in power,74 and thus also independent of the democratic will of the people as 

voters. Therefore, in the transitory provisions of their draft, the CDC included Article 275 

that said that the Cabinet had to propose the law mandated in Article 65 within 120 days after 

the new constitution became effective. In turn, after this law had become effective, the Cabi-

net had one-year time to prepare the national strategies.75 This meant that the national strat-

egy had to be prepared by the military coup government (a branch of the aphichon), and then 

imposed upon any elected government for implementation, and on the people for having to 

endure the consequences. Moreover, according to Article 270, also in the transitory provi-

sions, the aphichon-Senate appointed by the military junta for the so-called “transition pe-

riod” of five years, was given a strong mandate to supervise the elected government in its 

work concerning both the aphichon’s reform agenda and its national strategy.76 

                                                
74 The chairperson of the sub-committee mentioned in the following footnote, who had led this task already in 

the framework of the National Reform Assembly (NRA), Yongyuth Sarasombat (“Extraordinary Prof. Dr.”), 

presented the ideas of those working on this project in the NRA in a power  point presentation that nicely re-

flected the technocratic worldview and vision of those involved (ยงยุทธ 2015), perhaps also being “a product of a 

military mindset” that analyses “threats” or “challenges” and combines them with solutions called “strategies” 

(Piyaporn and Kasamakorn 2016). In a speech on 26 May 2016, Prime Minister Prayuth Chan-ocha stated that 

he had been pursuing “reform” as fast as could be done. He reiterated that a government produced through elec-

tions had to follow the 20-year plan. The newly-elected government had to interpret the plan and act accord-

ingly. The audience should not think that after he had left his position, reform could not any longer be done. Ra-

ther, it had to be achieved (Matichon Online, 26 May 2016). 

75 In fact, the sub-committee on state administration of the National Reform Steering Assembly, drawing both 

on ideas and personnel involved in this project since the time of the NRA, had prepared a 97-page report on the 

national strategies already, including a draft of the National Strategy Act (รายงาน ๒๕๕๙). This report was sent to 

the chairperson of the Steering Assembly on 9 February 2016, who referred it to the Cabinet for further action. 

76 The Prime Minister’s Office Minister Suwaphan Tanyuvardhana stressed the existence of “long-term national 

strategies that linked with reform plans. He added that farsighted strategies were needed to ensure that future 

governments would continually and seriously implement reform plans set out in the charter” (The Nation, 8 Feb-

ruary 2016). And chief constitution drafter Meechai Ruchuphan considered “penalties against any governments 
which fail to implement reforms to protect the sanctity of the constitution” (Bangkok Post, 26 February 2016), 

though it would have been more accurate to refer to the “sanctity of the aphichon’s policy interests.” Moreover, 

it was more than ironic that a person would refer to the “sanctity of the constitution” who was helping a military 

junta that had abolished the previous constitution altogether. 
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In sum, the sovereignty of the people and their democratically expressed will in elec-

tions, as well as the significance of electoral institutions, were fundamentally undermined by 

the apichon’s sustained and successful attempt to gain policy-making superiority over the dis-

liked politicians occupying positions of power in the legislature and the executive by deter-

mining state policies, the reform agenda, and the national strategies.77 In this, this author was 

reminded of what he had said at a presentation on the 2007 Constitution at the Foreign Corre-

spondents Club of Thailand on 22 May 2007. I pointed out that a bureaucratic member of the 

then-CDC had stated that, “Thai democracy was dominated by the evil trinity of voters, elec-

tions, and politicians. Obviously, this could only lead to evil governments.” The coup of Sep-

tember 2006, I continued, had thus presented “a golden opportunity to the bureaucratic class 

to try one more time to reduce the importance of the politicians. … This approach [here refer-

ring to the fundamental state policies and their new mandatory character] and the details 

amounts to an attempt to undercut the importance of elections in reaching collectively bind-

ing decisions and instead turn Thailand’s government into a bizarrely bureaucratic monster” 

(Nelson 2007:4, 5). At that time, this “bureaucratic class” (in this paper included in the cate-

gory of “aphichon”), and neither myself, could anticipate that with the military coup of 2014, 

a much bigger opportunity to pursue their dreams of policy domination over the people and 

their elected politicians would arise. As one critic put it, “In the end, there will be no need for 

a government. One might just assign its tasks to the civil service system” (Yotphon Thep-

siththa, Matichon, 19 January 2016). Similarly, the critical Thammasat jurists of the Nitirat 

group concluded that, “The Cabinet has no real power, and neither real freedom, in determin-

ing policies, because the various policies for the administration of the country have already 

been determined in this [reform] section” (Nitirat 2016:5). Consequently, together with the 

section on state duties, this draft constitution turned the Cabinet from an “organ empowered 

to make public policies” into an “organ having the duty to perform routine tasks” (ibid). Fi-

nally, Siripan Nogsuan Sawasdee called the resultant situation a “bureaucratic state” (รัฐราชการ

, rat ratchakan), in which the elected government would lose its responsiveness connection 

                                                
77 Regarding the various new committees, and the NCPO-appointed Senate, mentioned in this section, one could 

say, “The professional and official elite [in this paper collectively called aphichon] who worked for the Prayuth 

regime demonstrated a clear aspiration to enhance the reign-seeking structure by diversifying and bolstering un-

elected bodies” (Veerayooth 2016:11f) that would provide new positions largely to be filled by members of the 

aphichon. In fact, this creation of an “appointment industry” had been criticized regarding the Borwornsak draft 

already. It would enable “naklaktang” (นักลากต้ัง), meaning people who were experts in getting positions in the 

aphichon’s appointment bodies, to make their living by using the taxpayers’ money (Matichon Online, 20 May 

2015).  
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with the people by becoming responsive and accountable toward the aphichon’s policy 

agenda. In this arrangement, she said, the bureaucracy would become the driving force of 

governance. In other words, the government elected by the people would have the duty to be-

have like the bureaucracy, which would act according to the strategic plan and the state pol-

icy directions that had been written in advance in the constitution (Prachachat Thurakit 

Online, 3 February 2016).78 

 

Redesigning the election system 

 

I will now turn to my second point, the election system to the House of Representatives. The 

Thai election system had seen a fundamental change with the 1997 Constitution. Previously, 

voters could only vote for their local constituency candidates.79 Even if voters did have na-

tional-level political preferences, it was difficult to express them in such a localized system. 

The 1997 Constitution changed this by introducing what is generally called a mixed-member 

majoritarian election system (MMM).80 Voters still had the vote for their local candidates, 

but they were given an additional vote to express their national party preferences by casting a 

ballot in a separate party-list vote. In the first election using this system, in 2001, voters could 

separately vote for 400 constituency candidates, and 100 party-list candidates. How many 

Members of Parliament a party could claim resulted from the simple addition of constituen-

cies won, and their separate proportional share of party-list MPs, as calculated from the per-

centage of votes they received on the party-list ballot. 

This system was successfully employed in the elections of 2001, 2005, 2006 (declared 

invalid by the Constitutional Court on the initiative of the king), 2007, 2011, and 2014 (also 

declared invalid by the Constitutional Court, after the PDRC’s obstructions of the election 

process had made voting in some areas impossible, thereby preventing the elections from be-

ing concluded on the same day nationwide). Voters became used to this system, and em-

                                                
78 According to Kasian Tejapira (2011), it could be said that Thailand was in the fifth round of adjustment be-

tween the old powers and the new system of democracy. In this round, there was the “system of half-democracy 

under the monarchy’s military,” which was established with the coup of 2006. The old elite tried to reconcile 

with democracy, while it felt seriously challenged by the “Thaksin regime.” Their approach was to leave voting 

rights in place, but limit the constitutional and practical consequences of elections. This approach was even 
more obvious in the constitution drafts of 2015 and 2016. 

79 For the development of election procedures in Thailand, see Nelson (2001). 

80 For an overview on election systems, see Reynolds, Reilly, and Ellis (2005), and Gallagher (2014). Specifi-

cally, on mixed-member systems, see Shugart and Wattenberg (eds., 2001). 
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ployed it to great effect, in particular for expressing their respective political party prefer-

ences, which happened mostly to benefit the parties lead by Thaksin Shinawatra. However, 

there was a technical as well as political point of concern, namely the disproportionality of 

the number of MPs that the Thaksin parties could claim. That is, measured by the number of 

votes that the Thaksin parties received on the party list, their overall number of MPs was con-

sidered too high, given that they had already won the highest number of constituency MPs. 

For example, in the 2005 elections, Thaksin’s Thai Rak Thai Party (TRT) received 61.2 per-

cent of the party list votes, while their overall share of MPs was 75.4 percent. The Democrat 

Party, on the other hand, gained 23.2 percent on the party list, but received only 19.2 percent 

of all MPs in the House. In the elections of 2007, the People’s Power Party (PPP, the new in-

carnation of the TRT, after it had been dissolved during the 2006 coup period) and the Demo-

crat Party gained almost the same amount of party-list votes, namely 41.1 percent and 40.4 

percent. Yet, the PPP gained a total of 233 MPs, while the Democrats had to be satisfied with 

merely 165 MPs. 

Conservative commentators saw this as giving Thaksin more power than he should 

have had. Moreover, this situation created the issue of electoral injustice, if one used the 

party-list vote as the decisive criterion and neglected the majoritarian results in the constitu-

ency contests. When the 2007 Constitution was drafted, as a result of the 2006 military coup, 

a group of drafters therefore pushed hard and long for a switch to the German-style mixed-

member proportional election system (MMP) (see Nelson 2007). In such a system, the over-

all number of MPs that the Thaksin parties could claim would have been reduced by using the 

party-list votes to calculate the total seat claim of all parties. All parties running in an election 

would have received the number of PMs in proportion to the percentage of votes that they got 

on their party lists. The number of constituency MPs they also got would simply be sub-

tracted from that total seat claim. From another angle, if a party received fewer constituency 

MPs than their proportionally calculated seat claim suggested, they would be “compensated” 

with additional MPs drawn from their party lists. Electoral justice would have been served by 

the fact that all individual votes on the party-list ballot would have contributed equally to the 

composition of the House. Using one of the formulas possible to conduct the calculation, 

TRT would have lost 28 seats in the 2005 elections, while the Democrat Party would have 

gained 37 seats. Thus, the Democrats would have been the biggest beneficiary of a switch to 

MMP. Although limiting the election-based strength of Thaksin, and implicitly of strengthen-

ing the Democrats, was a key agenda item of the 2007 CDC, the attempt to introduce MMP 
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in 2007 narrowly failed, because the more radical conservatives could not overcome the mod-

erate conservatives’ reservations against introducing a new election system with what they 

perceived as being unknown consequences.81 

 Yet, a new attempt to switch from MMM to MMP was made when the coup of 2014 

led to the establishment of another Constitution Drafting Committee under Borwornsak 

Uwanno. The draft constitutions of this CDC included a German-style MMP system.82 In an 

article to the CDC’s journal, two of its members, Suchit Bunbongkarn (a long-retired former 

dean of the Faculty of Political Science, Chulalongkorn University) and Parina Sriwanit, 

stated, “We must try and develop an election system that is most appropriate for Thailand.” 

Problems of the previous MMM system importantly included “over representation” and “un-

der representation.” This had “destroyed the balance in the political system, and eventually 

led to parliamentary dictatorship” (one of the most favorite labels of the wider yellow-shirt 

discourse for governments with stable parliamentary majorities) (Suchit and Parina 2015:2-

4). As Suchit pointed out in an interview, “So, the new charter is designed to create a multi-

party system” (Bangkok Post, 16 March 2015), which practically meant, one might add, the 

formation of coalition governments. This was taken up in a semi-official English-language 

statement by a member of the CDC, in which the author said,  

 

While it is true that MMP may lead to a coalition government, history tells us that 

a parliamentary dictatorship is neither preferable nor desired. Germany learned 

the same lesson before us. [This is probably a very misguided reference to the be-

ginning of Hitler Germany, M.N.] Parliamentary dictatorship, through a clear ma-

jority, disempowers the opposition and they take to the streets to force political 

redress on the people through unrest blackmail. (Navin 2015).83  

                                                
81 For an account of the discursive processes on the 2007 CDC, see Nelson (2013). For the electoral system of 
the 2007 Constitution, see Nelson (2009). Ahead of the 2011 elections, the Abhisit government made slight 

changes to the 2007 election system; see Nelson (2012). 

82 It was said that this system had been proposed by Nakharin Mektrairat, a former dean of the Faculty of Politi-

cal Science, Thammasat University (for example, in Nitipol and Khanittha 2015). This is interesting since he 

had also been a member of the 2007 CDC. At that time, Nakharin was firmly in the camp of those who success-

fully opposed the adoption of MMP. Thus, it would certainly be interesting to know what had made him change 

his mind. 

83 From a policy analysis approach, this is at best a very doubtful problem definition. The author, Navin Damri-

gan, also co-authored an English-language paper on the draft constitution for presentation at the Foreign Corre-

spondents Club of Thailand (Borwornsak and Navin 2015). He was a Lieutenant General, and also a member of 

the National Reform Council. When the time came to vote for or against the draft constitution, one could have 

expected Navin to vote for it. After all, he had been intimately involved in producing this document. On the 
other hand, however, he was also an Army officer and had to protect his career opportunities, making it difficult 

for him to vote against the wishes of his military superiors, which was to topple this draft constitution. Given 

these circumstances, Borwornsak expressly appreciated that he had merely abstained in the vote, rather than vot-

ing the draft down. 
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From this perspective, then, MMP appeared to be appropriate for “Thai society” (Suchit and 

Parina 2015:2-4).84 It would truly reflect the people’s preferences (because the votes on the 

party lists would proportional translate into the number of MPs of those parties), and it would 

make every vote has meaning (because all votes would enter into the seat calculation, if no 

threshold was employed; this had been an important argument of the pro-MMP group on the 

2007 CDC) (Borwornsak 2015:4).85 

 

As we know, this draft fell at the first hurdle when the National Reform Assembly rejected it, 

and so the MMP as proposed by the Borwornsak CDC did not materialize. At the beginning 

of their work, the subsequent CDC under Meechai Ruchuphan wanted to replace Borworn-

sak’s MMP with the previous “parallel” MMM system (though they called it MMA, Mixed-

Member Apportionment System, or ระบบจัดสรรปันส่วนผสม, rabop chatsan pan suan phasom). 

They even distanced themselves from the Borwornsak committee, “The CDC hopes the new 

voting system will be a departure from the much-criticized German-style voting system, the 

mixed member proportional representation (MMP), proposed by the previous CDC led by 

Borwornsak Uwanno” (Mongkol 2015). Yet, in October 2015, the idea to increase the im-

portance of constituency votes and the idea of a single ballot already existed as this quote 

shows: “Under the proposal, the votes gained by candidates who lose in the constituency sys-

tem will be used to calculate the number of party-list seats of each political party nationwide” 

(ibid.).86 This was based on some strange understanding of the different votes people had. For 

                                                
84 The full English-language name is also found in the document that briefly describes the intentions of each ar-

ticle. It says, “ระบุช่ือระบบการเลือกต้ังสมาชิกสภาผู้แทนราษฎรให้ชัดเจนว่า เป็นการเลือกต้ังสมาชิกสภาผู้แทนราษฎรแบบสัดส่วนผสม

ระหว่างแบบแบ่งเขตเลือกต้ังและแบบบัญชีรายช่ือ (Mixed Member Proportional) เพ่ือสื่อให้เหน็ความแตกต่างของระบบการค านวณ

คะแนนแบบบัญชีรายช่ือที่ต่างจากระบบบัญชีรายช่ือตามรัฐธรรมนูญ ๒๕๕๐.” According to this quote, the name—“proportional 

election system that is mixed of electoral constituencies and party lists”—is spelt out in order to distinguish it 

from the party-list system in the 2007 Constitution (ตารางสรุปเจตนารมณ์รายมาตรา, second volume, p. 52). 

85 The well-known blogger Bangkok Pundit teamed up with Allen Hicken, an academic expert on election sys-

tems, particularly Thailand, to throw light on the consequences of the CDC’s MMP proposals (which included 

regional lists, partly open lists, no threshold, and the electoral eligibility of “political groups” (see Bangkok Pun-

dit and Allen Hicken 2015a and b). 

86 To make this clear: the party-list vote was to be abolished already, but not the party lists. In order to determine 

which PL candidates would become MPs, the votes received by the political parties’ losers in the constituency 

contests would be summed up, and it would be from these vote shares that the proportional seat claims were to 
be calculated. Moreover, candidates could stand in both the constituency contests and on the party lists. “A con-

stituency candidate who gets the most votes will be become an MP while the failed candidates still have a 

chance of being party-list MPs, the CDC member said” (Mongkol 2015a). 
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example, a CDC member said that turnout in the 2011 election was 36 million, while the win-

ning candidates received only 19 million votes. He said, “The 17 million votes [the differ-

ence, including invalid ballots and no-votes] lost their meaning. People came out to vote for 

nothing.” First, it seemed that, for unclear reasons, these CDC members perceived the vote 

for constituency candidates as the “real vote,” while the party-list vote (though it had played a 

vital role in the election behavior of the people in the elections of 2001, 2005, 2006, 2007, 

2011, and 2014) did not enter into their minds as an equally significant expression of the vot-

ers’ political preferences—which was why they could easily eliminate that vote. Second, the 

remark was blatantly untrue. First, people came out to vote in order to decide which candi-

dates would win in the local constituency races. Second, people also voted for the party lists, 

meaning that they expressed their national-level political party preferences, and thereby de-

termined how many PL MPs the parties received. If there had been MMP, their party-list vote 

would even have determined the entire composition of the House. The constituency vote 

would have been secondary, that is, only determined the winner at the local level, but also 

how many PL MPs the parties would get as compensation. How could one honestly and rea-

sonably say that the voters had “voted for nothing?” 

 Naturally, the CDC’s first proposal for the election system to the House drew wide 

criticism. For example, red-shirt leader Natthawut Saikuea, very reasonably, “said the CDC 

should not confuse people’s intentions in voting for a constituency candidate by transferring 

those votes to the party-list MP. He said previously, many voters had chosen different parties 

for the constituency and party-list ballots. ‘This is like depriving voters’ rights to cast two 

ballots,’ he said” (Kasamakorn 2015). Former Democrat MP Nipit Intrasombat was very 

close to Natthawut’s view when he pointed out “that the new vote calculation may not reflect 

the people’s intentions. He explained that transferring votes for constituency MPs to party-list 

MP was questionable, as the two were different in principle” (ibid.). Jurin Laksanawisit, a 

Democrat leader, rightly remarked that, “Voters vote for a [constituency] candidate because 

they want that person to represent them in Parliament. But if he loses [in the election] and his 

votes are counted towards the party list instead, it doesn’t really respond to their true wishes” 

(Kasamakorn and Khanittha 2015). Finally, Democrat leader Abhisit Vejjajiva, “also disa-

greed with the use of a single ballot for both constituency and party-list MPs, because it does 

not demonstrate whether the voters want to select an individual constituency MP or choose 

their preferred party” (Mongkol, Nattaya, and Patsara 2015). 
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In an interview, one of the main drafters of the election system, former member of the 

elections commission, and former drafter of the 2007 Constitution, Praphan Naikowit, in-

sisted that the issue “which is crucially important to us, is every vote must be meaningful” 

(The Nation, 2 November 2015), which referred to the vote for local constituency candidates 

only. As said previously, the drafters seemed to have entirely ignored the party list vote, in 

which “every vote is meaningful,” indeed, and they would have become even more meaning-

ful if the CDC had opted for MMP right away. However, at that stage, as Praphan added, 

their system was “still parallel-based” (like in the election system in the 1997 Constitution), 

in which the votes for losing constituency candidates would be used to determine the party-

list MPs every party could claim (ibid.). In what seemed to be a rather idealistic view regard-

ing the operations of Thai electoral politics at the constituency level, an overly optimistic ex-

pectation in how far institutional stipulations could change local informal structures, and an 

obviously misguided opinion about the voter turnout in the elections since 2001,87 Praphan 

stated, 

Under this system, candidates cannot do what they used to do anymore. They 

cannot go and visit people at social events such as funerals, ordinations, which is 

very Thai style, to gain popularity. From now on, they have to think of their 

party’s policies to explain to people, as in the case of losing in the constituency 

race, their votes can still go to the party, and they may have a share in the party 

list afterwards. Voters will also change, as from now on they will see a point in 

going to cast their ballot. The parties, in the meantime, will be more mindful in 

fielding candidates. (ibid.) 

 

Obviously, it was a plainly absurd empirical claim (made by a person who had served five 

years as an election commissioner) to say that, in the previous six elections from 2001 to 

2014, voters did not “see a point in going to cast their ballot.” In the valid (meaning: not an-

nulled by the Constitutional Court) general elections of 2001, 2005, 2007, and 2011, voter 

                                                
87 Wrong, counterfactual, outdated, or misguided opinions held by the constitution drafters had been important 

factors in drafting the 2007 Constitution, and they were probably no less significant in preparing the 2015 and 

2016 documents. As I said in an earlier report on the drafting of the 2007 Constitution, “my research about the 

deliberations on the CDC and CDA fits into research approaches about institutional development that give ‘due 
attention to micro foundations’ [here meaning the communications of actors, such as those who served on the 

CDC and CDA]. Such approaches explicitly include, ‘the potential causal importance of political mistakes, mis-

perceptions, and unintended consequences … on both strategic behavior and institutional outcomes’ (Capoccia 

and Ziblatt 2010:937, 938)” (from Nelson 2010/2011:48). 
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turnout was 69.94%, 72.56%, 74.52%, and 75.03%, respectively.88 Thus, one could even in-

terpret that voters, over this period of ten years, became more interested in casting their bal-

lots, perhaps caused by an increased level of politicization. Equally absurd was the sugges-

tion that, in previous elections, political parties had not been “mindful” of who they fielded as 

constituency candidates. The contrary had been the case. The important political parties tried 

their very best to recruit candidates who commanded as huge as possible personal voter ba-

ses—which translates into popularity—so that they might stand a chance of winning an MP 

seat, and also use this personal popularity to turn in a good number of party list votes. Finally, 

Praphan’s idea of local candidates giving up their “very Thai style” ways of gaining popular-

ity in favor of acting as policy ambassadors for their political parties entirely ignored the in-

formal structures and conditions of provincial-level politics in Thailand that would create, 

over long years of hard work, the spending of much personal money, and the creation of an 

informal network of close supporters (phuak, or phakphuak in Thai) a level of popularity for 

a candidate that would enable him or her meaningfully to run in a general election.89 

Perhaps, the above quote was designed to reflect what the CDC’s chairperson, Mee-

chai Ruchuphan, had said, “…we cannot adopt an international election format, as we have to 

think in the context of our country, otherwise there will be no reform” (The Nation, 4 Novem-

ber 2015). Ironically, a little later, the CDC indeed adopted such an international election for-

mat, namely MMP, though with some Thai twists, and the abbreviation MMA (mixed-mem-

ber apportionment). In other words, they returned to the MMP system that had been proposed 

by the Borwornsak CDC, though with some modifications (for example, they could not be 

brought to return to the two-ballot system, and they stuck to their opinion that the local con-

stituency vote should be used to determine the parties’ proportional seat claim; see below), 

“after its proposed MMA system was severely criticized” (Mongkol 2015b). “In its latest 

move, the CDC has decided to blend its MMA system with some aspects of the MMP pro-

posed by the previous CDC led by Borwornsak Uwanno” (ibid.).  

                                                
88 These figures are taken from the official election statistics reports issued by the Election Commission. The 

figures shown are for the party-list vote; the constituency turnout sometimes has a slight variation on the second 

decimal. Please note that, since the introduction of the 1997 Constitution, voting had been compulsory. 

89 The context of Praphan’s view seemed to be the existence of different perceptions regarding the roles of MPs. 

Already during the drafting of the 2007 Constitution, there had been discussions about the question of whether 

MPs were local representatives serving the people in their constituencies or ought to be solely national legisla-

tors who also presented themselves as such to the voters in their areas, and campaigned for votes in their constit-

uencies based only on their political parties’ policy platform (see Nelson 2013:16ff.). For an initial orientation 
on informal political structures in Thai provinces, see Nelson (2005, 2007), but note that especially the first text 

needs thorough updating in a number of respects, not the least the inclusion of recent literature on the topic. Al-

len Hicken has made an attempt to determine the relative effects of local group versus national party loyalties in 

the people’s voting decisions (Hicken 2010). 
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This MMA/MMP system provided for 350 constituency MPs elected in single-mem-

ber districts, and 150 party-list MPs. As mentioned before, in a very controversial move, this 

committee insisted on taking away one of the votes that the voters had enjoyed in many elec-

tions since 2001, and thereby became used to, namely the party-list vote. This meant that the 

total seat claim of a political party would solely depend not on the parties’ percentages of 

votes cast for their national-level party lists, but on the votes that their individual constitu-

ency candidates received in their local electoral areas. What would probably be the practical 

electoral consequences of this election system? A first impression could be gained from look-

ing at the following Table 1 (the figures for medium parties in the columns for the 2011 elec-

tions are preliminary) that shows the percentage shares of political parties by constituency 

(Con) and party-list (PL). 

 

Obviously, the overall trend of the Thaksin parties (“TRT etc.”) as well as the Democrats was 

that they received higher vote shares for their party lists than they got for their local constitu-

ency candidates. For the medium level parties, this trend was turned around—they had con-

siderably higher support for their local candidates than they had for their party lists. So, if 

constitutional drafters wanted to engineer a weakening of the two big parties and at the same 

time strengthen the medium parties, then they might just have had the idea that the Meechai 

CDC obviously also had, namely simply to use the constituency votes as the main determi-

nant for how many MPs the political parties could claim in the House. This way, the big par-

ties would potentially lose a good number of MPs, while the medium parties would gain a 

good number of MPs. It was thus rather disingenuous of the main drafter of this election sys-

tem, Praphan Naikowit, to state that, “Whether you will win such a landslide victory [ena-

bling to form a single-party government, M.N.] or form a coalition government is really up to 

the people” (The Nation, 2 November 2015; my italics). After all, in the same interview, he 
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had praised the virtues of coalition governments, and the emphasis on the constituency vote, 

under circumstances of previous voting behavior, deliberately disempowered the people from 

giving a political party an absolute majority of the seats. 

Since the way the CDC engineered this system—keeping the mixed-member propor-

tional system, depriving the voters of their party list vote,90 and eliminating the party lists as 

the main determinants of the parties’ numbers of MPs—was both illogical and contradicted 

the good experiences Thailand had with the two-ballot approach in six elections, the question 

arose as to why the CDC nevertheless opted for the one-ballot constituency approach (assum-

ing that the real reasons deviated from the reasons the CDC gave in its documents; see be-

low). A standard explanation had been that the strengthening of medium-level parties was de-

signed to provide them with more bargaining power in the setting up of coalition govern-

ments, and with bigger weight in the operation of such coalitions. This was said to be based 

on the CDC’s supposed intention to undermine the political power of politicians in elected 

governments. The more fragmented coalitions would be, and the more they would suffer 

from internal quarrelling, the less they could do significant political harm to the aphichon’s 

claims to power.91  

However, there also seemed to have been a more sinister side to the CDC’s decision. 

This could be concluded from Table 2 that shows, by using the results of the 2011 elections 

as the starting point for re-calculations, the possible consequences of different elections sys-

tems in terms of varying total seat claims by the political parties. The table is adapted from 

one published by Allen Hicken and Bangkok Pundit (Hicken and Bangkok Pundit 2016). For 

more clarity about the differential effects of the proposed election systems, however, I have 

added one more column, that is, the projected election results based on the system proposed 

                                                
90 Praphan Naikowit stated in an interview, “In a democratic system, people are the most important. But in our 

view, it’s not just that, their voices should also be truly meaningful. It’s fundamental to democracy” (The Na-

tion, 2 November 2015). Obviously, the CDC thought that the people’s voices regarding their political party 

preferences were so meaningless that the committee members could easily take this right of voice away from the 

voters, without infringing on the “fundamentals of democracy.” 

91 Above, I mentioned that the aphichon and others had earlier complained about the low level of policy perfor-

mance of Thai politicians operating in coalition governments. However, already the Chartchai government 

pushed policy-making to an extent that it was labelled a “parliamentary dictatorship,” and it was eventually dis-

posed in the military coup of 1991. Obviously, this became an even much bigger issue with Thaksin becoming 
prime minister. Therefore, after the 2014 coup, the aphichon seemed to have adopted a double track approach 

that combined a return to weak and low-performing coalition governments with non-elected policy-making 

mechanisms operated by the aphichon themselves. This was yet another expression of Thailand’s political sys-

tem as a “dual polity”, with elements of increasing elite capture. 



58 

 

 

 

by the Borwornsak CDC, which followed a traditional MMP approach (meaning using the 

party lists for calculating the parties’ overall national seat claims). 

It is obvious from Table 2 that not only would Phuea Thai lose a larger number of 

MPs in the Meechai model compared to the Borwornsak model, but the medium-level parties 

would also get a much higher number of MPs in the Meechai model than they would get in 

the Borwornsak model. This situation could have potentially decisive importance in the post-

coup formation of an elected government, simply because the combined numbers of MPs for 

potentially anti-Phuea Thai parties would have risen from 218 to 260. This would have meant 

that those parties would have had a majority of seats in the House, and could therefore form 

an anti-Thaksin coalition government. Only a solid absolute majority in the elections could 

probably return Phuea Thai to power. However, as can be seen in Table 1, TRT achieved an 

absolute majority on the constituency ballot only in the elections of 2005, after the party had 

integrated a number of smaller parties, and after a successful, though not uncontroversial, 

four years of government by Thaksin Shinawatra. In the post-coup elections of 2007, Phalang 

Prachachon gained only 36.61 percent on the constituency ballot, and in the 2011 elections, 

Phuea Thai reached only 44.3 percent—both quite clearly short of the number of MPs that 

would have been required to govern alone.92 Moreover, in forming a coalition government 

                                                
92 As mentioned in the text above already, it should be kept in mind here that I use the election results of 2011 as 

the basis for my recalculations. As Bangkok Pundit and Allen Hicken (2015) also pointed out, we thereby as-

sumed that the electoral conditions would be similar, both regarding the political parties and, in particular, the 
people’s voting behavior. However, we could not know in which way the voters would adapt their voting behav-

ior to the political situation at the time of the 2017 elections, and to the constitutional changes regarding the 

election system. Thus, it was very interesting to see how these re-calculations measured up to the real election 

results. 
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after the elections anticipated for the second half of 2017, one could certainly anticipate that 

the medium-level parties would be encouraged by the powers-that-be to relegate the Thaksin 

party to the role of the opposition in the House. This situation might well have been what the 

constitution drafters and the military junta preferred during their envisaged “transition pe-

riod” of at least five years. Why should they have accepted the possibility of a Phuea-Thai led 

coalition government, which might have caused them problems in realizing their policy 

agenda, and in trying to pursue their extended claim to power, if they had the means to engi-

neer the possibility of a government more to their liking? It would have certainly been much 

better to have a government comprising likeminded politicians. As Prime Minister Prayuth 

stated, “The thing is, the next government must imbue us with confidence” (Patsara 2016).93 

This possibility was even enhanced when the National Legislative Assembly approved an ad-

ditional question for the referendum asking the people whether an NCPO-appointed Senate 

should have the power to vote with the House on who would become prime minister (more 

on this point below).94 

I will now turn to the CDC’s reasoning for designing their election system. In sum, 

the drafters argued that they wanted to make the vote more “convenient” for the voters, be-

cause, in previous elections, a great number of voters supposedly had been “confused” about 

the two ballots, and thus stayed at home on election day (see the turnout figures given above 

that suggested otherwise). This “argument” probably stemmed from the counterfactual, but 

deep-rooted, arrogance of the aphichon that categorized the great majority of Thai voters, 

certainly those living up-country, as stupid as buffaloes. Therefore, the “custodians of democ-

racy” had to make the voting system as “easy” as possible by allowing the “buffaloes” only 

one single vote, and thus deny them the electoral option of directly expressing their national-

                                                
93 The Thai original of this quote was provided by Matichon Online (23 February 2016): “เพียงแต่รัฐบาลหน้ามันต้อง

เกิดความมั่นใจให้เรา.”  

94 In mid-May 2016, there appeared disturbing (to some) news that the coup group might want to emulate the 

National Peace Keeping Council’s coup approach of 1991, which included setting up their own political party, 

Samakkhi Tham, recruit many less than principled constituency-level politicians, use that party as the core of a 

coalition government, and then select coup leader Suchinda Kraprayoon as the prime minister, with the known 

consequences of “black May” 1992. The chairperson of the 2016 Constitution, Meechai Ruchuphan, was also 

the chairperson at that time and facilitated that the 1991 Constitution did not require the prime minister to be an 

MP, perhaps the single biggest point of contention against the 1991 Constitution at that time. In 2016, however, 

the coup group did not seem to have the necessity to establish their own political party from scratch. Rather, the 

idea seemed to have been to form an alliance between the financial resources of King Power boss Vichai Srivad-

dhanaprabha (whose wealth, similar to Thaksin, relied on a monopoly, in this case on duty free shops, and 
whose Leicester FC had just won the English Premier League title) and Bhumjai Thai bosses Newin Chidchob 

(who, in 2008, had moved his faction out of Thaksin’s Phalang Prachachon Party to form a coalition govern-

ment with the Democrats under Abhisit) and Anuthin Charnvirakul. This alliance would be backed up by Dep-

uty Prime Minister Prawit Wongsuwan, the key power in the military government (The Nation, 21 May 2016). 
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level political party preferences. Strangely, one of the main drafters of the new approach, for-

mer election commissioner and 2007 constitution drafter Praphan Naikowit, still thought that 

the reduction of decisively important electoral and political-participatory rights, meaning the 

right to vote for the political party voters preferred, represented an act of “respect towards the 

voters” (rather than, for example, a reduction of the previously achieved level of democracy, 

and thus an instance of what Landau [2013] called “abusive constitution-making;” for the 

source of the Praphan quote,  see below). And although the aphichon constitution drafters 

thought that the voters were too stupid to handle two ballot papers (which they had done with 

increasing confidence and effectiveness in the elections of 2001, 2005, 2006 [annulled], 

2007, 2011, and 2014 [annulled]),95 Praphan nevertheless expected them to perform the diffi-

cult act of simultaneously considering their preferences for a local constituency candidate and 

their national-level political party preferences (the CDC did not doubt that voters really had 

these clearly different preferences), and then distill from this consideration one single vote 

that was supposed to capture both components.96 

 There were two Thai-language documents that reflected this preceding outline. The 

first was a “Summary of important principles” (สรุปหลักการส าคัญ 2559 [2016]; similar remarks 

can be found in ค าอธิบาย 2559 [2016]:17-19) that dealt with the election system on page 10. In-

novatively, and in stark contrast to the reasons why the 1997 Constitution had introduced 

party-list MPs (which were taken up and expanded in the Borwornsak draft), the paper stated 

that they needed them, because it was unjust that the votes cast for defeated constituency can-

didates would “be lost.” “In many cases,” it was claimed that the combined number of votes 

for defeated candidates were higher than those given to the winning candidates. This was 

seen as unjust, and so the CDC initially came up with the idea to allocate party-list MP seats 

to the votes given to the losing constituency candidates.97 Regarding the overall electoral 

                                                
95 In an official statement on the stipulations regarding the House, the Senate, and public participation in the 

Meechai constitution, the election-monitoring NGO P-Net noted, “The voters are used to and understand the 

two-ballot system” (แถลงการณ์ฉบับที่ 1/2559). 

96 Earlier, a member of the Borwornsak CDC, and then an advisor to the Meechai CDC, Jade Donavanik, made 

the internally contradictory statement, “the one-ballot system also had an advantage over the two-ballot ones 

because a voter had to decide only on one vote, which was easy and directed to his or her favorite candidate and 

party” (The Nation, 2 November 2015). However, at least he realized that there was a problem when he added, 

“Another possible question could be whether or not the voting reflected the true popularity of political parties as 

people voted for their candidates, not parties like the MMP” (ibid.). 

 
97 If the election system design had merely been about the issue of winning constituency candidates not receiv-

ing at least 50 per cent of the votes cast, the drafters could have opted for a second round of voting among the 

two highest-ranked candidates, or they could have chosen preferential voting, that is, the alternative vote system 

(as used, for example, in Australia for House elections). 
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“justice,” however, now all the votes cast for constituency candidates would be used to calcu-

late the political parties’ respective seat claims. Thus, the MMP element of this election sys-

tem was firmly established, though with the “wrong” emphasis on the local vote, rather than 

on the national party-list vote with a second ballot.  

 As has been mentioned above already, the drafters also seemed to have unrealistic 

ideas about how political parties selected constituency candidates. The paper said: 

 

In this system, the political parties must choose the best candidates in a constitu-

ency, because they will have an impact on the total votes that these parties will 

receive in the election. They cannot think, as they did before, that if they do not 

have support in a constituency, then they can field just anybody. This was like 

looking down on the voters, and it made people bored of politics and elections. 

(ibid.) 

 

Yet, the important parties have always done their utmost to secure “the best candidates in a 

constituency.” That could be countrywide, such as in the case of the Democrat and Phuea 

Thai parties, or more restricted in the case of provincial-level parties. The subsequent sen-

tence asked parties, who had no support in a constituency, nevertheless to field strong candi-

dates. However, how could they do so when their problem precisely was that they lacked any 

support in that area? Moreover, the idea that a strong and well-qualified local candidate 

would run for a no-name political party without any prospects for national-level electoral suc-

cess just did not make sense. 

The last sentence contained a number of problems. The drafters seemed to think that a 

substantial number of voters did not go and cast their ballots because they were dissatisfied 

with political parties not fielding strong—or the “best”—candidates. One might wonder from 

where the drafters got this opinion. Maybe, they thought that many constituencies had a good 

number of “best” candidates that were, for unknown reasons, not recruited by the political 

parties to run in the election (an idea that already existed during the drafting of the 2007 Con-

stitution). Therefore, the many voters who had wanted to vote for all these “best” candidates 

were so disappointed with this system that they became “bored” with the elections and, con-

sequently, stayed home, thereby considerably reducing the voter turnout in elections. Of 

course, this would have also meant that the political parties had failed to tap substantive voter 

pools in the constituencies, contrary to their interest to achieve the highest number of votes 

possible. All three assumptions—the existence of strong but ignored candidates, the respec-

tive disappointment of large sections of the voters, and the overlooking of substantive voter 

pools by the political parties—did not seem to reflect the reality of provincial-level electoral 
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politics in Thailand. Surely, there were some voters who were disappointed with the existing 

set of candidates presented to them by the political parties. However, abstention from voting 

had many reasons. Disappointed voters might most probably have been those who ticked the 

“no vote” box on the ballot paper, rather than simply staying home. 

The next point on the mentioned paper was the reduction from one ballot paper to a 

single ballot paper. The second ballot was abolished for the “convenience” (khwamsaduak) of 

the voters, not for advantaging or disadvantaging certain political parties. One could wonder 

about the intolerable efforts that voters had to make in placing a cross on two ballot papers 

that would be so serious as to suggest to take their political-participatory right directly to ex-

press their political party preferences away from them, thereby leaving them only with the 

more “convenient” task of making a single cross on the constituency ballot. Besides, was this 

“inconvenience” not a very small “price” to pay, once in a long while, for upholding the dem-

ocratic political system, and its key component, the elections that served to translate the sov-

ereignty of the people into political office holders? This context alone should have served to 

make the CDC members understand that “convenience” was not the most important element 

in democratic elections. 

The last point made in this paper reads as follows, “in many past elections, in which 

two ballots were used, a great number of villagers was so confused that they produced a great 

number, one million, of invalid ballots. This distorted the election result” (ibid.:11). Indeed, 

all elections produced a number of invalid ballots. For example, in the 2011 elections, there 

were 1.7 million, or 4.9%, of invalid votes on the party-list ballot, and 2.0 million invalid bal-

lots, or 5.8% on the constituency ballot. First, one could certainly argue about whether these 

figures were too high, and whether the invalid ballots were caused by the voters’ confusion 

with two ballot papers rather then, for example, the more usual cases that voters made wrong 

marks (the election commission had prescribed a range of acceptable marks), placed the right 

mark in a way that it could not clearly be assigned to one particular candidate or party, or the 

fact that they submitted a blank ballot papers (in other countries, these might count as absten-

tions, while they are counted as invalid ballots in Thailand, because the ballot papers have 

one particular box for abstentions). Second, obviously, voters cast more invalid ballots for the 

constituency candidates, which, therefore, should have been targeted for elimination, rather 

than the party-list ballot. Third, the drafters would have needed to say exactly how the exist-

ence of two ballot papers contributed to the number of invalid ballots, and how the reduction 

to one vote would substantially reduce the number of invalid ballots (in the subsequent text 
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by ประพันธ ์2016:2, it is also stated that the one-ballot system would reduce the number of in-

valid ballots, again without providing any reasons for this assumption).98 Fourth, there should 

have been considerations about better solutions for rectifying this relatively insignificant 

problem than by depriving the overwhelming number of voters who made their mark cor-

rectly of a democratically very significant electoral option. In other words, the drafters, in de-

signing their election system, miserably failed carefully to weigh the merits of democratic 

choice by the sovereign people against the relatively small technical issue of invalid votes 

(though the reduction of the numbers mentioned above was certainly a worthwhile goal). 

Fifth, and finally, the argument that the invalid votes “distorted the election result” bordered 

on the ridiculous. How could 5 to 6 percent of invalid votes, which were dispersed in 350 

electoral constituencies nationwide, in any way have a significant impact on how many con-

stituency MPs the political parties received? As for the party-list MPs, the drafters would 

have had to assume that almost all of the invalid party-list ballots were supposed to be given 

to the Democrat Party, an assumption that was entirely unrealistic. 

The second document was prepared by Praphan Naikowit and his team on the Mee-

chai CDC (ประพันธ ์2016). This paper is entirely about the election system and the recruitment 

of senators. It was stated that, “In order to show respect (kankhaorop) for the people who cast 

their votes, it is tried to make every vote meaningful. Irrespective of for what person they 

voted, the majority of these votes should not be wasted” (ibid.:1). Yet, this “respect for the 

voters” did not extend to their party-list votes, which the voters had used very well in many 

previous elections, that the CDC would entirely take away from them. Reading these docu-

ments, I got the impression that the “real” vote was considered to be the vote for the local 

constituency candidates, while the party-list vote seemed to have been seen as an artificial ad-

dition that could easily be disposed of. Again, we were confronted with the strange idea that 

the single ballot “will increase the interest of the voters in using their voting rights, because 

the people can use their right easily. There is no complexity, and they will feel that all votes 

are meaningful” (ibid.:2). One could wonder whether it was not “complex” in this CDC’s 

sense that the same constituency votes would be counted twice—first, for deciding who won 

the constituency seat, and second, for how many MP seats the parties could claim in the 

                                                
98 ประพันธ์ (2016:2) also suggested that using only one ballot would reduce the costs of elections. Again, it 

seemed that the CDC members, being good bureaucratic members of the aphichon, gravely misjudged the role 
of elections for the sovereign people in determining the personnel that would govern them for the next term. 

Compared to the total annual state budget, and the huge amount of money the bureaucrats (including the mili-

tary) spent every year, the costs of occasional elections, as a banker might say, were nothing more than “pea-

nuts.” 
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House. This entirely new approach would have to be explained to the voters (who had be-

come familiar with the previous system already), who were perceived by the same CDC 

members as being easily confused. Given these ideas, the first election near the end of the 

long-lasting military regime must see an upsurge of voter turnout, which one might well 

doubt. All this was supposed to be an expression of the “Thai way of life” (ibid.), though it 

was not specified what this might entail. Though the text claimed that the election system 

lacked complexity, this was also contradicted a few lines later, when the text said, 

 

The number of MPs that political parties receive will depend on how they prepare 

their party lists so that they will induce the people to elect their parties. The voters 

must together consider the qualities of the constituency candidates and those on 

the party lists. The political parties must therefore recruit constituency candidates 

who correspond to the needs of the voters. (ibid.) 

 

Thus, the voters were expected to study the parties’ party lists, and then compare them with 

those constituency candidates they were inclined to elect. Nothing was said about the obvious 

problem that would occur when a voter, as was mentioned above, had different preferences 

regarding the constituency candidates and the political party, and how they could resolve this 

example of complexity. Moreover, Thai voters were asked to make a big change from voting 

for local candidates to voting for party lists, that is, not even for the policies of the parties, or 

their leading personnel, for example for the position of prime minister. Yet, the CDC itself 

appeared not quite to trust their own assumptions about the role of the (national) PL in bring-

ing in the votes for the political parties. Thus, they urged the parties to field local candidates, 

who corresponded “to the [local] needs of the voters.” After all, how many seats parties 

would gain in the House entirely depended on the sum of the local votes, and not on how the 

parties prepared their national party lists. 

It was perhaps partly for this reason that the local candidates were also targeted with 

educational measures. The document stated (ibid.:3) that there were now stronger “laksana 

tong ham” (personal characteristics that would disqualify people from being candidates), be-

cause it was the CDC drafters’ “intention” to have an appropriate screening of people who 

wanted to become representatives of the people. Such prospective local candidates had to be 

“ready” in terms of their behavior, history, and so on, “in order for the people to have confi-

dence in and respect for them, so that the public would accept that they can be representatives 

of the people” (ibid., my italics). In fact, there had not been any serious problems of confi-
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dence as far as the voters were concerned. Thus, the question arose what the point of refer-

ence was when expressions such as “the people,” and in particular “the public” were used. 

The point of reference here was not at all the local voters in their electoral constituencies, but 

the aphichon, who wrote this constitution. These aphichon constitution drafters, representing 

their class interests and political worldviews, wanted to make sure as much as they possibly 

could that only politicians that they approved of could get access to positions of power as 

Members of the House of Representatives. Thus, expressions such as “the public” and “the 

people” here translated as “aphichon.” It was their confidence and respect that was needed. 

The people at large, in their role of voters, did not have any part in this. In short, this con-

struction was one more reflection in the constitution draft of the long-standing anti-politician 

attitudes of the aphichon, and it fitted in well with the draft constitution’s supposed anti-cor-

ruption measures as well as its reduction of the elected politicians’ roles on policy-making, as 

described above. 

 

Needless to say, the CDC’s design of the election system generated much criticism. I will 

briefly relate the opinions of three lecturers who were well-known for their election expertise. 

They are Parinya Thewanarumitkul, vice rector of Thammasat University and a lecturer at the 

Faculty of Law, Siripan Nogsuan Sawasdee, Faculty of Political Science, Chulalongkorn Uni-

versity, and Prajak Kongkirati, Faculty of Political Science, Thammasat University. Begin-

ning with Parinya (Matichon Online, 5 February 2016), he assumed that the election system 

would reduce the number of seats bigger parties could gain, and increase the number of seats 

of medium-level party. “This will effect coalition governments in which the medium-level 

parties will have increased powers of bargaining” (ibid.). As for small political parties, Mee-

chai’s system would force them to field constituency candidates in as many constituencies as 

possible. Most of the resultant candidates would have no hope of ever becoming MPs. Ra-

ther, they would aim at getting as many constituency votes as possible. “They will have to 

use more money” (ibid.). In other words, Parinya expected that vote buying by candidates, 

especially from small parties, would increase as a result of the election system design that 

made the number of constituency votes decisive for how many MPs a party would gain. Fi-

nally, Parinya pointed out, the Meechai draft would not any longer allow voters to split their 

votes. Previously, the voters could elect a local constituency candidate who they liked, but 

could give their party-list vote to a different party whose policies they preferred. “This right 

of the people has been abolished. This is a weak point of the Meechai draft, because the peo-
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ple will not like this for sure” (ibid.). The Borwornsak draft was better in this respect, be-

cause Parinya expected the election system to be the biggest weak point regarding the passing 

of the draft in the referendum. The problem was that the people had had this right already, 

while it had been taken away from them by the Meechai CDC. “The best election system is 

the one that most accurately reflects the voice of the people” (ibid.). The Nitirat group, in 

their statement on the Meechai draft, also criticized that the voters could not directly elect the 

political parties they preferred. Thus, using the constituency votes for the calculation of the 

total seat claim of a party could distort the real electoral intentions of the voters. Voting for a 

constituency candidate basically “forced” the voters to also vote for the political party of that 

local candidate, although they might have wanted to vote for a different party. From the op-

posite direction, voters would be forced to elect a constituency candidate who was running 

under the party they liked, although they had preferences for a local constituency candidate 

from a different party (Nitirat 2016:3,4) 

 Siripan Nogsuan Sawasdee gave a long interview to the paper Prachachat Thurakit 

Online (3 February 2016), in which she voiced her criticism of the election system. The 

MMA system would lead, according to her, to “fake elections” (การเลือกตั้งก ามะลอ, kanluektang 

kammalo). The people would feel deprived of their power, because their votes will not really 

lead to the establishment of a government since the winning party might not be part of the 

government. Since there will be only a single ballot, and emphasis will be on individual can-

didates, this “will lead to an increase in vote buying, because the policies [of political parties] 

will not be a tool in the election campaigns” (ibid.). The system would also lead to an in-

crease in the buying of promising constituency candidates (Siripan, Facebook, 12 February 

2016). One could add to this the assumption that the political parties might get more involved 

in the constituency contests, because this is where their overall national seat claims would be 

determined. If there were separate party-list ballots, and if they would decide the seat claims 

in the House, the parties could largely concentrate on their national campaigns (Thaksin’s 

TRT campaigns in 2001 and 2005, and Yingluck’s Phuea Thai campaign in 2011 were good 

indications) and leave the local contests mostly alone—after they had selected their local can-

didates, and paid them money to conduct their separate local campaigns. Siripan expected 

that the first and second-ranked parties would have no majority. Consequently, this would in-

crease the bargaining power of the lower-ranked parties, and this would decide who would 

form the government. In this electoral design, therefore, the votes of the Thai people in the 
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elections would have almost no meaning since all would depend on lobbying after the elec-

tion (ibid.).99 

 Finally, I will turn to Prajak Kongkirati. He, in fact, produced two papers to cover all 

those points that seemed important to him. The first paper appeared on 11 February on Pra-

chatai (ประจักษ์ 2016a) the second on 13 February, also on Prachatai (ประจักษ์ 2016b). Accord-

ing to Prajak,100 the single-ballot system violated the constitution since it did not reflect the 

will of the voters, and it led to a distorted election outcome. The voters would be unable to 

split their votes, “because the opportunity to use one’s voting rights freely is blocked. They 

are forced to cast only one single ballot.” In the second part, Prajak importantly added, “This 

[CDC] system has two kinds of representatives. However, it takes away the right of the peo-

ple directly to elect both kinds.” All this contradicted the fact that the voters had become 

more sophisticated in their voting behavior. They had become used to vote on the party list 

for whom they wanted to form the government, while they would not necessarily vote for that 

party’s constituency candidate since that person might not fulfil their quality criteria. Instead, 

they would vote for the candidate of another party whom they appreciated more. 

 

The election system of the Meechai kind entirely destroys the opportunity for the 

people to use their rights according to these kinds of considerations. It is as if they 

must vote against their will for a constituency candidate that lacks quality, be-

cause they are afraid that the party that they prefer might lose votes. (ibid.) 

 

This would lead the House of Representatives having more relatively lowly qualified candi-

dates, which would be a result that certainly contradicted the intentions of the CDC. 

 As other commentators had pointed out before, Prajak also expected an increase of 

vote buying as well as harder-fought election contests, simply because the constituency out-

come would determine everything in terms of the political parties’ seat distribution in the 

House. Under these circumstances, policy-oriented election campaigns might have little pro-

spect for successfully wooing voters. On the other hand, the role of locally influential power 

                                                
99 This was an important element in the Red Shirt protests after Abhisit Vejjajiva formed the government in 

2008. The Red Shirts felt betrayed since they had voted for Thaksin’s Phalang Prachachon. Yet, Newin 

Chidchob and those who engineered the switch (including, as was generally assumed, important elements of the 

Thai Army) of his Phalang Prachachon faction to the Democrat-led coalition government did not feel the need to 

honor the voters’ will. Thus, the protests did not aim to topple the Abhisit government, like in the case of the 

PDRC and the Yingluck government. Rather, the Red Shirt protests merely wanted to return the principle of 

electoral democracy to Thailand by demanding the dissolution of the House, and new elections in order to re-
establish the will of the sovereign voters as being more important than the aphichon-engineered backroom deal-

ings that had brought Abhisit to power. 

 
100 If not otherwise indicated, the statements are taken from the first paper. 
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brokers and their money would probably increase (one might add that this contradicted what 

“political reform” tried to achieve since the early 1990s). Similarly, those provinces with lo-

cally strong and influential party leaders, who largely controlled provincial politics, would 

basically receive rewards for their medium-level political parties, which would be translated 

into greater bargaining power in setting up weak coalition governments (these are two more 

points that contradicted the “political reform” movement since the early 1990s). All this, Pra-

jak noted, contradicted the ideal of creating strong political parties. Rather, the Meechai draft 

aimed at, “The destruction of the political party system so that it will become weak. This will 

only make Thailand become stuck in an endless cycle of crises” (ibid.). Moreover, the politi-

cal reform efforts since the early 1990s, and the 1997 and 2007 Constitutions, tried to de-

velop the political party system, especially their development towards becoming national po-

litical parties (my italics). Yet the Meechai draft went into the opposite direction by creating 

“incentives for all parties to focus on the constituency system, that is, it emphasizes the per-

sons [meaning the local individual candidates, M.N.]. This is a backward move” (ibid.). 

 

After this rather extensive section on the election system, I will end the substantive part of 

this paper with a much shorter section on the reform of the Senate. 

 

The reform of the Senate 

 

In earlier times, Senators were selected by the respective prime ministers, and thus they acted 

as an aphichon-filled “rubber stamp” body. By the late 1980s, this had become unacceptable 

to many political observers and players. Yet, elections were not what the aphichon liked to 

see at that time. When the 2016 CDC chairperson, Meechai Ruchuphan, was deputy prime 

minister in the junta government of 1991, he was also the chairperson of the then-CDC. 

When he was asked at that time what he thought about an elected Senate, he responded with a 

statement that sounded sensible enough, “I don’t think that will be useful. Senators and MPs 

will then come from the same pool of politicians. In that case, why have a bicameral legisla-

ture? Why not make it a single elected House of Representatives? The logic in drawing law 

makers from different sources is to ensure a diversity of ideas in Parliament” (The Nation, 16 

April 1991). “Diversity” meant that the National Assembly should not be dominated by 

elected politicians. This remained the valid aphichon position until the design work on the 

2015 and 2016 draft constitutions. 
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 With the 1997 Constitution, a new political structure was introduced that, to a large 

extent, was built on the assumption of a non-partisan Senate,101 as shown in Illustration 11. 

The idea was to have a Senate without connections to politicians and political parties, and this 

Senate would then largely determine all those non-elected institutions that were supposed to 

act as accountability organizations (the so-called “independent organizations”): The Constitu-

tional Court, the National Counter Corruption Commission, the Election Commission, the 

State Audit Commission, the three parliamentary Ombudsmen, and the National Human 

Rights Commission. 

 

                     Illustration 11: The Senate’s institutional context, 1997 

 

However, it did not turn out this way, because the internal contestation on the 1997-CDC fi-

nally led to a fully elected Senate—much against the wishes of the aphichon members on the 

committee, who had wanted a complex selection procedure that they hoped would filter-out 

political connections. The fully elected Senate, predictably, became very much politicized, 

and filled with people who were closely affiliated with elected politicians. Therefore, when 

the aphichon had another opportunity of drafting a constitution—after the military coup of 

2006—, they first tried to establish a fully appointed Senate. In other words, the aphichon 

tried to set up an assembly all for themselves and by themselves, in competition to the House 

as elected by the people at large. This also did not fully materialize, because this kind of Sen-

ate was seen by the public as being too much of a backward step. In the end, the drafters had 

to settle for a supposedly depoliticized election of 76 provincial-based senators, and 74 sena-

tors selected by an aphichon committee, as shown in Illustration 12. 

                                                
101 For the discussions on the Senate between 1997 and 2014, see Nelson (2014); especially on 2007, see Nelson 

(2016). For a general assessment of the Senate, see Chambers (2009).   



70 

 

 The final Borwornsak draft of 2015 provided for 200 Senators, one “elected” in each 

of the country’s 77 provinces, and the remaining number determined by a recruitment proce-

dure. The word elected is put in quotation marks because the discussions made clear that 

there would be a provincial-based committee for the screening of “appropriate” candidates. 

This method had already been suggested in the 2007 CDC, but was rejected as being too pat-

ronizing of the provincial voters. The Senators coming from the recruitment method had to 

belong to four groups: 20 former high-level civilian and military bureaucrats; 15 members of 

professional organizations; 30 members of various occupational groups, such as farmers, 

workers, academics, community groups and local governments; and 58 “experts” in a broad 

range of fields. All the details were left to be written into the organic law on the election of 

MPs and the origin of Senators.  

 

                  Illustration 12: The Senate in the 2007 Constitution 

 

The Meechai committee, of course, also did not want an elected Senate, not even a partially 

elected one, like in 2007, or like the solution of the preceding Borwornsak CDC. Rather, they 

opted for a multi-step procedure, in which applicants from 20 professional groups would se-

lect a number of themselves to become senators. This procedure would start at the district 

level, then move up to the province, and finally to the national level, at which the 200 Sena-

tors would be selected. It would not have been surprising if the final round of selection at the 

national level would have largely included the “usual suspects” from the aphichon socio-po-

litical class. Some members on the NLA and the National Reform Steering Committee voiced 

their displeasure about Meechai’s selection method, because they preferred a straightforward 

selection model, such as in the 2007 Constitution, but applied to the full number of Senators. 

They might have calculated that they themselves and their friends would find it easier to get 
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into the Senate by a selection procedure, in which the selection committee would be com-

posed of fellow aphichon.  

In any case, the first Meechai draft, in Article 107 provided for a Senate of 200 mem-

bers, while all the details were left to be determined in an organic law about the origin of 

Senators. However, this was not the end of the story. The military rulers, including the chair-

persons of the National Legislative Assemblies and the National Reform Steering Committee 

were not yet satisfied with the Meechai draft. After their meeting on 7 March 2016, a letter 

was sent to the CDC chairperson, Meechai Ruchuphan, that included a number of sugges-

tions, among them a very serious change regarding the Senate, at least for the first five years 

after the first election. This letter, printed in full in Matichon (15 March 2016), expressed 

worries regarding the post-election “turning point” (หัวเลี้ยวหัวต่อ, hua liew hua to) in Thai poli-

tics, which might bring political violence and a lack of peace and order. Therefore, during 

this “very sensitive transition period” (ระยะเปลี่ยนผ่านซึ่งมคีวามอ่อนไหวมาก, raya plienphan sueng 

mi khwamonwai mak), the transitional provisions of the Meechai constitution needed a num-

ber of special provisions. And one was that the first Senate should be entirely appointed “so 

that one could be sure to have knowledgeable experts, without any connections to political 

parties, who would be able to create confidence with the people” (ibid.). There should be 250 

Senators recruited via an independent selection committee of 8 to 10 neutral members. The 

term of office should be five years, that is, one year longer than that of the elected House, to 

secure continuity. In particular, the Senate should also include, ex officio, the permanent sec-

retary of the Ministry of Defense, the supreme commander, the Army chief, the Navy chief, 

the chief of the Airforce, and the national police commander. The letter expressly stated that 

this entirely appointed Senate—an assembly by the aphichon and for the aphichon, one might 

say—would not have the power to be involved in the selection of the prime minister or the 

ministers (ibid.). 

Dutifully, the Meechai CDC devoted a long section in the transitory provisions of 

their draft constitution to the Senate (with the demanded five-year term), along the lines of 

the above-mentioned letter. Article 269 provided for a Senate of 250 people. The military 

junta would appoint a selection committee of between nine and 12 people. However, the 

CDC kept the component of 50 “elected” Senators, and it did not follow the letter’s sugges-

tion that the Senate should have the power to participate in debates and decisions of no-confi-

dence against the elected government. The Election Commission would have to generate a 
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list of 200 people, which it would send to the NCPO for the final selection. Similarly, the se-

lection committee would prepare a list of 400 people, which the NCPO would use to select 

194 Senators. Together with the six ex officio members mentioned in the preceding para-

graph, this would bring the Senate to the number of 250 members. Thus, the Bangkok Post 

(24 March 2016) stated that all the Senators would be “handpicked” by the military rulers. 

Observers could not be faulted when seeing this arrangement as an extension of the NCPO’s 

power beyond its demise. The Senate as designed by the Meechai CDC looked like what used 

to be called “NPKC party” in the National Assembly after the coup plotters of 1991 had 

stuffed the Senate with their cronies before they had to leave office due to the 1992 elections. 

However, even this was not the end of the story. On 1 April 2016, the National Re-

form Steering Assembly agreed to propose to the National Legislative Assembly to add one 

more question to the referendum (that is, besides whether people agreed or disagreed with the 

draft). And this question concerned an issue that the above-mentioned letter had expressly re-

jected, namely the possibility that the entirely NCPO-appointed Senate would have the power 

to take part in the vote about who would become the prime minister after the next elections. 

This proposal was passed by a huge majority of 136 to two votes, with 12 abstentions (Kasa-

makorn 2016). The NLA approved the “additional question” on 7 April 2016 (Mongkol 

2016). One could have expected that this additional question would be framed easily, such as 

“Do you agree or disagree that the NCPO-appointed Senate takes part in the election of the 

prime minister?” However, the aphichon decided that a more complex and difficult to under-

stand question would be better. The Thai-language text can be seen in the referendum ballot 

shown in Illustration 13. An approximate English translation reads as follows: 

 

Do you agree or disagree that for the continuity of the country’s reform to occur 

according to the national strategic plan, it is appropriate to stipulate in the transi-

tory provisions [of the draft constitution] that within the first five years, counting 

from when there will be the first National Assembly according to this constitu-

tion, to have the joint sitting of the National Assembly to consider the approval of 

the person who should be appointed to be prime minister?102 

 

Thus, it was not enough to establish an NCPO-appointed Senate in order to keep the elected 

government on the right path to “national reform.” Rather, the National Reform Steering As-

sembly and the National Legislative Assembly, the pinnacles of the civilian sector of the 

                                                
102 See also the official three-page document that posed the question and outlined the principle as well as reasons 

and explanations for it (ประเดน็ค าถาม… [2016]). 
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Illustration 13: Protesters against the Meechai draft constitution at the Democracy Monu-

ment, and the ballot paper for the referendum. (Sources: Facebook pages) 

 

aphichon, wanted to have even more power to exert pressure on the incoming government by 

taking part in the vote for prime minister. Perhaps, this was designed to make absolutely 

sure—in addition to the changes of the election system analyzed above—that no Phuea Thai 

government would ever be able to follow into the footsteps of the military junta. The 250 

NCPO-appointed Senators could even join a minority coalition in the House of Representa-

tives in order to establish a minority government if the danger of a Phuea Thai-led coalition 

government should arise. Most importantly, since the term of office for the House was four 

years, while it was five years for the Senate, the senators could take part in determining the 

prime minister at least twice. 

 

Conclusion 

 

In an article on the 2007 Constitution, especially the supposedly politically neutral “guardian 

institutions,” Tom Ginsburg noted that they, “reflect the idea that democratic politics ought to 

be constrained and that the political process cannot be trusted to ensure clean politics” (Gins-

burg 2009:95). Obviously, the role of these “unelected bodies poses challenges to conven-

tional democratic theory (since) (u)nelected technocratic guardians are deciding who governs 

and how they can do so...” (ibid.:104). The 2016 Constitution will also determine, to a large 

extent, what policies the weakened electoral institutions can formulate and must implement. 
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Chaturon Chaisaeng, a respected former minister in various Thaksin Cabinets found strong 

words for what the Meechai-lead CDC had achieved, saying, 

 

The draft constitution deprives the people of their sovereignty. The various pow-

ers rest with organizations and groups of people that are not elected by the peo-

ple, and who have no connection with the people, for example, the Senate, the in-

dependent organizations, and the Constitutional Court, which the people cannot 

check. This entirely destroys the checks and balances system. … Under this kind 

of constitution, elections are meaningless. (Prachatai, 30 January 2016) 

 

In this political system, election-derived political actors cover only a relatively small part of 

the entire system, while the bigger part is dominated by non-elected functionaries. This is an 

example of what Wolfgang Merkel called a “domain democracy,” meaning that, “certain po-

litical domains [are] taken out of the hands of democratically elected representatives” (Mer-

kel 2004:49). This normally most prominently applies to the military, though in Thailand, it 

includes the monarchy, and, to a large extent, the civil bureaucracy. Moreover, as has been 

shown in this paper, the constitution drafters removed large parts of the policy-making pow-

ers from “the hands of democratically elected representatives.” In addition, the “Unelected 

technocratic guardians,” mentioned by Ginsburg, were strengthened, and the introduction of 

an unelected Senate completed the overall impression of a process of de-democratization.103 

This situation was assessed in an editorial that appeared in The Nation newspaper. It said, 

 

This new charter, presuming it will pass [the referendum on 7 August 2016], will 

be ‘the constitution of the victor’ [the aphichon] rather than ‘the constitution of the 

people’. It will legitimise the seizure of power by force and demean the spirit of de-

mocracy by denying the popular mandate. The country as a whole will be among 

the vanquished. (The Nation, 26 April 2016) 

 

While the expression of “dual polity” could perhaps give the illusion of some degree of bal-

ance between its two parts, the 2016 Constitution destroyed this illusion by openly allowing 

the “victor” to capture wide areas of state power, and fundamentally undermine the demo-

cratic principle of popular sovereignty. The aphichon, given the opportunity to perform an act 

                                                
103 For those interested in regime-type approaches, one might say that Thailand, with the coup in May 2014, saw 

a “complete closing” with its move from an “anocracy” to an autocracy, while the next elections will see a re-
verse move, or “partial opening,” from autocracy to anocracy (for these expressions, see Colomer, Banerjea, and 

de Mello 2016:22). For the categorization of Thailand’s pre-coup political regime as an “anocracy” (which is 

merely another word for a “hybrid” system, a “semi-democracy,” or a “partially free” polity), see Bünte and 

Croissant (2011:4). 
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of authoritarian constitution-making, based on the military coup d’état of 22 May 2014, ne-

gated the common view that, “Obviously, in our democratic times, seldom would a new con-

stitution be drafted by a non-elected body” (Klein and Sajó 2012:433). To the contrary, they 

used their power to commit an act of what David Landau had called “Abusive Constitutional-

ism” (Landau 2013a), meaning that the aphichon considerably reduced the degree of democ-

racy that Thailand seemed to have achieved before the coup,104 which might further lead to 

what the same author referred to as “Constitution-Making Gone Wrong” (Landau 2013b; his 

cases are Venezuela and Bolivia). This general picture of the constitution drafts prepared by 

the CDCs chaired by Borwornsak Uwanno and Meechai Ruchuphan was expressed in Ajarn 

Panat Tasneeeyanond’s phrase of “system of elite rule with elections”— “ระบบอภิชนาธปิไตยทีม่ี

การเลือกตั้ง” (rabob aphichonathipattai thi mi kanlueaktang). To me, this phrase seemed to cap-

ture the spirit of both drafts so well that I felt compelled to include it in the title of my paper. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
104 The aphichon were certainly in no mood to follow the suggestions of a foreign academic aid-worker, Marc 

Saxer (who later moved to India), who stated that Thailand’s political problems could only be solved by an “in-

clusive compromise” leading to a “new social contract.” He foresaw “resistance by those who are invested in the 

status quo.” At the same time, Saxer set the bar very high when he declared, “Only a broad societal change coa-

lition can build the political muscle needed to implement the necessary paradigm shifts. Only a political plat-

form based on inclusive compromise enables social groups with diverging interests and worldviews to join 

forces to struggle together for a new social contract” (Saxer 2014:1). Saxer’s paper was published in October 

2014, five months after the military had taken over power in Thailand. Similarly, from a constitutional perspec-

tive, one could generally say that, “Constitutions have come to symbolize the social contracts that societies 
make to ‘constitute’ themselves, in which ‘the people’ confer authority to political actors in exchange for the 

establishment of order and a rule of law” (Dickovick and Eastwood 2013:174). In the Thai case, however, the 

aphichon deliberately rejected any idea of a social contract. Instead, they put their trust into the imposition of an 

order, devised by themselves, on “the people.” 
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